MASTER PURCHASE AGREEMENT

This Master Purchase Agreement ("Agreement") is entered into, to be effective as of  __________ (“Effective Date”), by and between [ENTER CUSTOMER NAME] (“Customer”), with its principle place of business at [Enter Customer Address] and [ENTER SUPPLIER NAME], with its principle place of business at [Enter Supplier address] ("Supplier").  Customer and Supplier shall be collectively referred to herein as the “Parties,” and individually, a “Party.”

RECITALS
WHEREAS, Customer works with United States (“U.S.”) Department of Energy (“DOE”) to perform certain [Enter Brief Project Description] under grants provided by DOE;
WHEREAS, Customer is required to comply with 10 CFR 600 subpart B relating to certain procurements in association with Customer’s relationship with DOE;
WHEREAS, Customer issues requests for proposals or quotations (each, a “Bid”) to suppliers of equipment, commodities, material, and, as the case may be, associated services (individually, “Material” and collectively, the “Materials,” as further described herein and in the applicable Exhibit A or “Purchase Order”) relating to various energy-related technology projects;

WHEREAS, Supplier has experience and expertise in the supplying of Materials requested by Customer;

WHEREAS, Supplier provided a proposal (the “Supplier Proposal”) for the Materials that meet the needs and specifications of Customer;

WHEREAS, Customer desires to have Supplier provide such Materials to Customer; and,

WHEREAS, Supplier desires to provide the Materials to Customer on the terms and conditions contained herein.

NOW THEREFORE, in consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, Supplier and Customer hereby agree as follows.

1. Definitions.  For purposes of this Agreement and any Purchase Orders, schedules, or addenda attached thereto, the following definitions shall apply.   Bracketed text within this Section is included solely for the convenience of the parties, and such bracketed text shall in no manner affect the scope, meaning, or intent of the provisions of this Section, this Agreement, or a Purchase Order.

1.1. "Agreement" shall mean and include this Master Purchase Agreement and all other provisions and documents incorporated by reference, as further described herein.

1.2. “Change Order” shall mean the form of the written document used to request changes to the Materials, or the Delivery Schedule.

1.3. “Confidential Information” shall mean all information and documentation of Customer that:  (i) has been marked "Confidential" or with words of similar meaning, at the time of disclosure by Customer; (ii) if disclosed orally or not marked "Confidential" or with words of similar meaning, was subsequently summarized in writing by Customer and marked “Confidential” or with words of similar meaning; (iii) any Confidential Information derived from information of a party; or,  (iv) with respect to information and documentation of Customer, whether marked “Confidential” or not, consists of Customer information and documentation included within any of the following categories:  (a) the Purchase Order; (b) the Bid; (c) this Agreement; (d) studies, reports, data and materials produced for Customer by Supplier under this Agreement and a Purchase Order; (e) agent, customer, supplier, or contractor information; (f) information regarding business plans (strategic and tactical) and operations (including performance); (g) information regarding administrative, financial, or marketing activities; (h) personnel information; or, (i) processes (e.g., technical, logistical, and engineering).  The term "Confidential Information" does not include any information or documentation that was: (i) already in the possession of Supplier without an obligation of confidentiality; (ii) developed independently by Supplier, as demonstrated by Supplier, without violating Customer’s proprietary rights; (iii) obtained from a source other than Customer without an obligation of confidentiality; or, (iv) publicly available when received, or thereafter became publicly available (other than through any unauthorized disclosure by, through or on behalf of, Supplier).

1.4. “Default Event” shall mean a pre-defined event, as further defined herein, constituting a default by Supplier or a specific breach of an obligation by Supplier.

1.5. “Delivery Schedule” shall mean the date(s), as specified in a Purchase Order, that the Materials are to be received at the Destination.  The Delivery Schedule and period of performance shall not be adjusted unless otherwise agreed to by the Customer Project Manager in writing.  Unless otherwise specified in a Purchase Order, business days are Monday through Friday and any references to “days” shall mean business days.

1.6. “Deposit Payment,” as further described herein and in a Purchase Order, shall mean an advance, partial payment made by Customer to Supplier for the associated Materials.

1.7. “Destination,” as further described in a Purchase Order, shall be the final Materials delivery destination specified by Customer.

1.8. “Government Agency” shall mean the U.S. Department of Energy.

1.9. “Materials Bond,” as further described herein, shall mean a valid materials bond presented to the Customer Contract Administrator, in the original form of the bond, payable to Customer in the amount and for the duration, as each of the same may be adjusted, set forth in a Purchase Order.  Such bond must be obtained by Supplier from companies holding certificates of authority as acceptable sureties pursuant to 31 CFR part 223, “Surety Companies Doing Business with the United States.”  [DOE10CFR600.148(c)(4)]

1.10. “Materials Inspection Period” shall mean the period during which Customer or Customer’s designated representative shall inspect materials, that, unless otherwise specified in a Purchase Order, shall be ten (10) calendar days of delivery of the Materials at the Destination.

1.11. “Materials” shall mean and include those materials, as further described in a Purchase Order.

1.12. “Non-conforming Materials” shall mean and include shortage, damage, defect, non-functional, not within the technical specifications of the Purchase Order, and substitutions of the specified Materials

1.13. “Notice of Termination” shall mean the written notice of a Party regarding its intention, as described in such notice, to terminate this Agreement or a Purchase Order in whole or in part as provided for herein.

1.14. “Customer Contract Administrator” is the Customer representative designated in a Purchase Order with the responsibility of contract administration and negotiation of modifications to this Agreement.  All changes that may impact a Purchase Order must be reviewed and approved by the Customer Contract Administrator and then subsequently approved in a writing between the Parties.  Any costs to Supplier resulting from changes not approved by the Customer Contract Administrator shall not be charged to Customer.

1.15. “Customer Project Manager” is the Customer representative designated in a Purchase Order with the responsibility for all activities undertaken by Customer in the performance of this Agreement and the applicable Purchase Order.

1.16. “Packing Instructions,” shall mean the packing instructions provided by Customer as part of a Purchase Order.

1.17. “Purchase Order Value,” shall mean the total value of the Materials, as summarized in a Purchase Order.

1.18. “Request for Payment Document(s)” shall mean and include: (a) packing list; (b) clean bill of lading; and, (c) any other documents required by Customer for payment, if so described in a Purchase Order.

1.19. “Shipment Date” shall mean the date, as specified in a Purchase Order, that the Materials are made ready by Supplier for shipment.

1.20. “Shipping Agent” is the shipping agent designated in a Purchase Order, if other than Supplier, that shall have the responsibility of shipping and transporting the Materials to the Destination or other location directed by Customer.

1.21. “Supplier Project Manager” is the Supplier representative designated in a Purchase Order with the responsibility for all activities undertaken by Supplier in the performance of this Agreement and the applicable Purchase Order.

1.22.  “Supplier Proposal” shall mean the proposal provided to Customer by Supplier in response to the applicable Bid.

1.23. “Supplier Warehouse” shall mean a Supplier-provided facility, the location of which is described in a Purchase Order, in which the Materials are safely and securely stored by Supplier and where such materials shall be made available to Customer or Customer’s agent.
1.24. “Unit Price” shall mean an all-inclusive unit price, as summarized in a Purchase Order.  Unless otherwise specified in a Purchase Order, Supplier shall maintain the Unit Price for a period no less than ninety (90) days from the ratification of a Purchase Order.

1.25. “Units” shall mean the number of units associated with a Material described in a Purchase Order.

2. Materials.  Supplier agrees to provide, in accordance with the terms of this Agreement and the applicable Purchase Order, the Materials as set forth on a Purchase Order (sequentially numbered) in the form of the Exhibit A attached hereto or in another form containing substantially similar information and identified as a Purchase Order.  Supplier must comply with any instructions, specifications, and guidelines described in a Purchase Order and attachments thereto, if any.

2.1. Inspection, Acceptance.

2.1.1. Inspection and Acceptance of Materials Prior to Shipment.  The Customer Project Manager or Customer’s designated representative shall have the right to observe and inspect the Materials prior to shipment to ensure compliance with the corresponding Purchase Order.

2.1.1.1. Non-conforming Materials Prior to Shipment.  Where the Customer Project Manager or Customer’s designated representative observes any Non-conforming Materials, Supplier shall then replace the Non-conforming Materials and ship the replacement Materials to the location specified by Customer, without additional charge to Customer, within thirty (30) calendar days or such other timeframe that the Customer Project Manager may agree to.  If Supplier fails to replace the Non-conforming Materials within the stated timeframe Customer may, in addition to its right of termination, acquire replacement materials itself, or through third parties, and recover any costs resulting from Supplier’s non-performance from, at the sole election of Customer: (a) encashment of the Materials Bond; (b) any other amount owed to Supplier by Customer; and / or, (c) by charging such cost to Supplier.

2.1.2. Inspection and Acceptance of Materials Upon Delivery.  The Customer Project Manager or Customer’s designated representative shall inspect the Materials within the applicable Materials Inspection Period.  For Materials deemed acceptable, the Customer Project Manager or his / her designated representative will issue a certificate of acceptance to Supplier.  Where Customer fails to indicate its acceptance or rejection of Materials to Supplier within the required timeframe, the Materials shall be deemed to be accepted.

2.1.2.1. Non-conforming Materials Upon Delivery.  Where the Customer Project Manager or Customer’s designated representative observes any Non-conforming Materials, Supplier shall then replace the Non-conforming Materials and ship the Materials to the Destination, without additional charge to Customer, within thirty (30) calendar days or such other timeframe that the Customer Project Manager may agree to.  Such timeframe is inclusive of the time required for Supplier to ship the replacement Materials.  If Supplier fails to replace the Non-conforming Materials within the stated timeframe, Customer may, in addition to its right of termination, acquire replacement materials itself, or through third parties, and recover any costs resulting from Supplier’s non-performance from, at the sole election of Customer: (a) encashment of the Materials Bond; (b) any other amount owed to Supplier by Customer; and / or, (c) by charging such cost to Supplier.

2.2. Materials Warranties; Pass-through Warranties.  Supplier will pass through to Customer all warranties provided by the Supplier, manufacturer, distributor, or licensor of the Materials to the extent permitted by the manufacturer, distributor, or licensor.  Unless otherwise agreed to by Customer, such warranties shall run from the date of Customer’s acceptance of the Materials and shall be fully transferrable by Customer to a subsequent title holder.
2.3. Embedded Software.  Where software is incorporated or embedded in the Materials (“Embedded Software’), Customer shall have a perpetual, worldwide, irrevocable, fully transferrable, and royalty-free license to the Embedded Software.
2.3.1. Supplier agrees to maintain the currency of the Embedded Software and correct any deficiencies therein for the life of the associated Materials and shall provide such updates to the then-current titleholder of such Materials.

2.3.2. Supplier agrees to place in escrow with an escrow agent copies of the most current version of the Embedded Software, including all updates, improvements, and enhancements thereof from time to time developed by Supplier necessary to internally support (i.e. maintain and / or repair) the Embedded Software.  Supplier agrees that upon the occurrence of any event or circumstance which demonstrates with reasonable certainty the inability or unwillingness of Supplier to fulfill its obligations hereunder, the then-current titleholder of the associated Materials shall be entitled to obtain the source code of the then-current Embedded Software from the escrow agent.

2.3.3. The provisions of this Section shall survive the termination of this Agreement.
2.4. Storage of Materials Prior to Shipment.  Where specified in a Purchase Order, Supplier shall consolidate and store the Materials in the Supplier Warehouse without charge to Customer until, as the case may be, Supplier ships the Materials or the Freight Forwarder receives the Materials for shipment.

2.5. Insurance; Risk of Loss.  Unless otherwise indicated in a Purchase Order, Supplier shall provide all-risk shipping insurance, from an insurance company acceptable to Customer, on an origin shipping point-to-Destination basis at one-hundred ten percent (110%) of the Purchase Order Value.  In such case, title to and risk of loss in the Materials shall remain vested in Supplier until the Materials have been accepted by Customer.  Upon Customer’s acceptance of the Materials, the title and risk of loss in such Materials shall pass to Customer.

2.6. Packing Instructions.  Unless otherwise specified in a Purchase Order, all Materials shall be packed by Supplier for shipment in packaging sufficiently durable to withstand the method of shipment, climactic conditions, and handling upon arrival.  In any case, Supplier shall ensure the packing and packaging meets the requirements of the best commercial practice for the given purchase and conditions.

2.7. Delivery.

2.7.1. Terms of Delivery.  Unless otherwise specified in a Purchase Order, this Agreement and the associated Purchase Order shall be interpreted and performed by Supplier in accordance with Freight on Board Destination (“FOB Destination”) as defined by Commonwealth of Virginia Code § 8.2-319.
2.7.2. Shipment and Delivery of Materials.  Unless otherwise specified in a Purchase Order, Supplier shall be the Shipping Agent and shall be responsible for ensuring the delivery of Materials to the Destination according to the Delivery Schedule.  Where the Supplier is responsible for shipping the Materials and the Materials are not delivered according to the Delivery Schedule, Supplier shall pay to Customer, as liquidated damages and not as a penalty, a delivery late fee equal to one percent (1%) of the Purchase Order Value of the applicable Materials per day up to a maximum delivery late fee of ten percent (10%) of the Purchase Order Value of the applicable late Materials.  Any Materials that is rejected by Customer or Customer’s designated representative as provided for in this Agreement and the applicable Purchase Order shall be considered late for the purposes of this provision.
2.7.3. Shortage of Materials; Substitution.  Supplier shall not change the number of Units defined in a Purchase Order, “ship short,” or substitute Materials without the prior written authorization by the Customer Contract Administrator.

3. Change Orders.  The Customer Project Manager or Customer Contract Administrator shall have the right, at any time and without previous notification, by means of a Change Order, to make changes to a Purchase Order prior to shipment of the Materials.  Where a Change Order may result in an adjustment to the Purchase Order Value or Delivery Schedule, Supplier must provide a written estimate of such adjustment to Customer within ten (10) calendar days of Supplier’s receipt of a Change Order.  Upon approval by the Customer Contract Administrator of Supplier’s written estimate to complete the Change Order, the Parties shall each ratify the Change Order indicating any adjustments to the Unit Cost, Purchase Order Value, or Delivery Schedule, such Change Order being incorporated as a part of the applicable Purchase Order and attached thereto.  If a Change Order decreases the Unit Cost, Purchase Order Value, or Delivery Schedule, then an adjustment will be made to the same by the Customer Project Manger and the Change Order shall be incorporated as a part of the applicable Purchase Order and attached thereto.

4. Billing Procedure; Payments.  Upon acceptance of the Materials by Customer, receipt by Customer of Request for Payment Document(s), and receipt by Customer of Supplier’s invoice, Customer agrees to pay Supplier for the Materials in accordance with the terms and conditions of this Agreement and the applicable Purchase Order.  Customer shall not process any payment for Non-conforming Materials.  Unless otherwise specified in a Purchase Order, the payment structure shall be as follows.

4.1. Billing Procedure.  Supplier shall bill to Customer the sums due pursuant to a Purchase Order by Supplier’s invoice, which shall contain: (a) Customer purchase order number, if any, and invoice number; (b) line-item Materials descriptions and Unit Prices; (c) packing costs, if any; (d) shipping costs, if any; (e) discounts, if applicable; (f) special charges, if any; (g) taxes, if any; and, (h) total amount due.  Supplier must include any other required documents with invoices submitted.  Unless otherwise specified by Customer, Supplier shall forward invoices and Request for Payment Documents to:

[Enter Accounts Payable Contact Information]
4.2. Deposit Payment.  Customer shall pay Supplier a Deposit Payment, which, unless otherwise specified in a Purchase Order, shall be equal to twenty-five percent (25%) of the Purchase Order Value.  The Deposit Payment will be made only upon presentation by Supplier of the following documents to the Customer Contract Administrator:

4.2.1. Materials Bond made payable to the order of Customer in the amount specified in the applicable Purchase Order; and,

4.2.2. Certificate of Insurance, evidencing required coverage of insurance, as further described herein.

4.3. Final Payment.  The final payment shall be made upon the delivery, inspection, and acceptance of the Materials by Customer and the issuance of a certificate of acceptance by the same.

4.4. Non-binding Terms.  Any terms and conditions that are typed, printed, or otherwise included in any Supplier invoice rendered pursuant to this Agreement shall be deemed to be solely for the convenience of the parties.  No such term or condition shall be binding upon Customer, and no action by Customer (including, without limitation, the payment of any such invoice in whole or in part) shall be construed as binding Customer with respect to any such term or condition, unless the specific term or condition has been previously agreed to by Supplier and Customer in writing, and is binding upon Customer with respect to such invoice by virtue of this Agreement or a binding amendment thereto.

5. Materials Bond.

5.1. Materials Bond.  Upon the ratification of a Purchase Order, Supplier will present a Materials Bond to the Customer Contract Administrator in the amount specified in a Purchase Order, prior to receiving a Deposit Payment.  The Materials Bond will be valid for a period of one hundred eighty (180) calendar days beyond the end of the Delivery Schedule, or such other period as may be specified in a Purchase Order.  The Materials Bond will be subject to encashment by Customer: (a) in the event that Non-conforming Materials are not replaced by Supplier in the timeframe described further herein; and, (b) upon the occurrence of a Default Event.

5.2. Bond Encashment Instructions.  At the same time a Materials Bond is presented by Supplier to the Customer Contract Administrator, Supplier shall, or shall cause the associated financial institution to, provide bond encashment instructions to the Customer Contract Administrator.  In the case of Customer being in receipt of a facsimile of the Materials Bond, and not the original, Supplier agrees that such facsimile shall serve as the original for all purposes, including encashment.

5.3. Extension of Bond Expiration.  Where the Delivery Schedule, as the same may be adjusted, is extended beyond the then current expiration date of any Materials Bond, Supplier shall, within five (5) calendar days of the Delivery Schedule extension, extend the expiration date of any Material Bond by a period of ninety (90) calendar days beyond the period of the Delivery Schedule extension.  If Supplier fails to extend, as required by Customer, any Materials Bond, or fails to provide written evidence thereof to the Customer Contract Administrator within the timeframe described in this provision, Customer shall have the right to immediately encash such bond.

5.4. No Right of Bond Interest.  In the case Customer encashes any bond as permitted herein, and the value of such bonds or any portion thereof is later returned to Supplier by Customer, Supplier shall have no right to claim interest on any amounts held by Customer and later returned to Supplier.

6. Mutual Representations and Warranties.  Each of Customer and Supplier represent and warrant that:

6.1. it is a business duly formed, validly existing, and in good standing under the laws of its state of domicile;

6.2. it has all requisite power, financial capacity, and authority to execute, deliver, and perform its obligations under this Agreement;

6.3. this Agreement and each Purchase Order, when ratified and delivered, shall be a valid and binding obligation of it enforceable in accordance with its terms;

6.4. It is duly licensed, authorized, or qualified to do business and is in good standing in every jurisdiction in which a license, authorization, or qualification is required for the ownership or leasing of its assets or the transaction of business of the character transacted by it, except where the failure to be so licensed, authorized, or qualified would not have a material adverse effect on its ability to fulfill its obligations under this Agreement;

6.5. the ratification, delivery, and performance of this Agreement has been duly authorized by it and this Agreement constitutes the legal, valid, and binding agreement of it and is enforceable against it in accordance with its terms, except as the enforceability thereof may be limited by bankruptcy, insolvency, reorganizations, moratoriums, and similar laws affecting creditors' rights generally and by general equitable principles;

6.6. it shall comply with all applicable international, federal, state, local, or other laws and regulations applicable to the performance by it of its obligations under this Agreement and shall obtain all applicable permits and licenses required of it in connection with its obligations under this Agreement; and,

6.7. there is no outstanding litigation, arbitrated matter or other dispute to which it is a party which, if decided unfavorably to it, would reasonably be expected to have a potential or actual material adverse effect on its ability to fulfill its obligations under this Agreement.

7. Representations and Warranties by Supplier.  Supplier represents and warrants that:

7.1. Supplier is possessed of superior knowledge with respect to the Materials and is aware that Customer is relying on Supplier’s skill and judgment in providing the Materials to Customer; and.

7.2. Supplier knows the particular purpose for which the Materials are required.
7.3. The Materials shall not infringe upon any United States or foreign copyright, patent, trade secret, or other proprietary right, or misappropriate any trade secret, of any third party, and Supplier further represents and warrants that it has neither assigned nor otherwise entered into an agreement by which it purports to assign or transfer any right, title, or interest to any technology or intellectual property right that would conflict with its obligations under this Agreement.
8. Confidentiality.

8.1. Confidentiality.  Supplier agrees to hold all Confidential Information in strict confidence and not to copy, reproduce, sell, transfer, or otherwise dispose of, give, or disclose such Confidential Information to third parties other than employees, agents, or subcontractors of a party who have a need to know in connection with this Agreement or to use such Confidential Information for any purposes whatsoever other than the performance of this Agreement.  Supplier agrees to advise its respective employees, agents, and subcontractors of their obligations of confidentiality relating to the Confidential Information.  Supplier shall use its best efforts to assist Customer in identifying and preventing any unauthorized use or disclosure of any Confidential Information.  Supplier acknowledges that breach of its obligation of confidentiality may give rise to irreparable injury to Customer, which damage may be inadequately compensable in the form of monetary damages.  Accordingly, in addition to Customer’s right of termination, Customer may seek and obtain injunctive relief against the breach or threatened breach of the foregoing undertakings, in addition to any other legal remedies which may be available.

9. Term; Time is of the Essence; Termination.

9.1. Term.  This Agreement is legally binding as of the Effective Date and shall continue unless terminated as provided for herein.  Time is of the essence of this Agreement and of each Purchase Order.

9.2. Termination by Customer for Cause.  Customer may immediately terminate this Agreement or a Purchase Order in whole or in part upon the occurrence of a Default Event.  For the purpose of this Agreement, a Default Event shall include:

9.2.1. material breach by Supplier, where Supplier fails to cure such breach within three (3) days of notification by Customer;

9.2.2. Supplier’s failure to ship the Materials within fifteen (15) calendar days, unless otherwise agreed by the Parties in writing, after receiving the written notification to proceed from the Customer Project Manager;

9.2.3. Suppliers’ failure to replace Non-conforming Materials, as described in Section 2;

9.2.4. Supplier’s breach of its obligation of confidentiality;

9.2.5. breach by Supplier of any terms and conditions enumerated in Section 12; and,

9.2.6. failure of Supplier to comply with the Purchase Order.
9.3. Termination by Customer for Convenience.  Customer can, by means of a Notice of Termination sent to the Supplier Project Manger, terminate this Agreement or a Purchase Order in whole or in part.  With respect to Materials that have been made ready for delivery by Supplier prior to the date of the Notice of Termination, Customer agrees to, at the sole election of Customer: (1) accept delivery of such Materials; or, (2) pay to Supplier a commercially reasonable re-stocking fee.

9.4. Termination by Supplier for Cause.  Where Customer has failed to pay any undisputed invoice from Supplier for more than sixty (60) days, Supplier may, by means of a Notice of Termination sent to the Customer Contract Administrator, terminate this Agreement or a Purchase Order in whole or in part.

9.5. Effect of Termination.  Immediately upon receipt of a Notice of Termination by Supplier or Customer, unless Customer directs otherwise, Supplier shall: (a) transfer to Customer, all rights, titles, and interests of Supplier related to any Materials relating to the terminated portion of this Agreement or a Purchase Order for which Customer has accepted delivery and Customer shall pay to Supplier any amounts due for such Materials; and, (b) take action according to what is necessary to protect the interests of Customer pertaining to this Agreement and the applicable Purchase Order, and all such Materials to which Customer has all rights, and is presently in the possession of Supplier.

10. Indemnification; Limitation of Liability; Insurance.

10.1. Indemnification.  Supplier agrees to indemnify, defend, and hold Customer, its officers, directors, agents, and employees (each, an “Indemnitee” and collectively, the “Indemnitees”) harmless from and against any and all liabilities, damages, losses, expenses, claims, demands, suits, fines, or judgments (collectively “Claims”), including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, by reason of any Claim arising out of or relating to any act, error or omission, or misconduct of Supplier, its officers, directors, agents, employees, and subcontractors, during the performance of this Agreement, including, without limitation, Claims arising out of or relating to: (a) a violation of federal, state, local, international, or other laws or regulations for the protection of persons or members of a protected class or category of persons; (b) sexual discrimination or harassment based upon any protected characteristic; (c) bodily injury (including death) or damage to tangible personal or real property; or, (d) breaches of any representations made under this Agreement; provided, however, that the foregoing indemnity shall not apply to the extent that the applicable Claim resulted from the acts or omissions of Customer, its officers, directors, agents, or employees.  This provision shall survive the termination of this Agreement.
10.2. Proprietary Rights Indemnification.  Supplier agrees to indemnify, defend, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, arising out of a claim that the Materials infringe or misappropriate any United States or foreign patent, copyright, trade secret, trademark, or other proprietary right.  In the event that Supplier is enjoined from delivering either preliminary or permanently, or continuing to license to Customer, the Materials and such injunction is not dissolved within thirty (30) days, or in the event that Customer is adjudged, in any final order of a court of competent jurisdiction from which no appeal is taken, to have infringed upon or misappropriated any patent, copyright, trade secret, trademark, or other proprietary right in the use of the Materials, then Supplier shall, at its expense: (a) obtain for Customer the right to continue using such Material; (b) replace or modify such Material so that it does not infringe upon or misappropriate such proprietary right and is free to be delivered to and used by Customer; or, (c) in the event that Supplier is unable or determines, in its reasonable judgment, that it is commercially unreasonable to do either of the aforementioned, Supplier shall recover such Materials from Customer, in which event in addition to the foregoing indemnification: (i) the license of such Materials shall be void as between Supplier and Customer as of the date Supplier retakes possession; and, (ii) Supplier shall reimburse to Customer the full cost for such Materials and shall, if applicable, cancel Customer’s then current maintenance service for such Materials so returned and issue to Customer a prorated refund of any maintenance fees paid to Supplier with respect to such Materials.
10.3. Limitation of Liability.  IN NO CASE SHALL CUSTOMER’S LIABILITY UNDER THIS AGREEMENT EXCEED THE FEES PAID OR PAYABLE UNDER THE APPLICABLE PURCHASE ORDER.  This provision shall survive the termination of this Agreement.

10.4. Insurance.  In addition to any other insurance requirements stated in a Purchase Order, Supplier, at its sole cost and expense, shall provide and maintain, during the term of this Agreement, general liability insurance in the amount of, which ever amount is greater, U.S. $1,000,000 (one million U.S. dollars) or the then-current Purchase Order Value.  Supplier shall provide the Customer Contract Administrator with a current certificate of insurance prior to beginning the Materials or receiving the first Deposit Payment, if any.

11. Dispute Resolution.  The Parties agree to be bound by the procedures outlined in this Section in addressing any conflict over interpretation, discrepancies, controversies, or any other type of dispute arising from this Agreement of a Purchase Order; provided, however, that Customer shall not be bound by this Section in the case of a Default Event.  This provision shall survive the termination of this Agreement.

11.1. Informal Dispute Resolution.  A Party that is seeking to resolve a dispute (the “Claiming Party”) must first inform the other Party’s Project Manager in writing of such dispute describing: (i) the nature of the dispute and the position of the Claiming Party; (ii) dates of relevant events; (iii) names of the individuals involved; and, (iv) references to documents that are connected with the dispute (attaching copies).  The Parties agree to a good faith attempt to resolve the dispute without resort to any outside group, organization, or third party. 

11.2. Mediation.  If a dispute has not been resolved within forty-five (45) calendar days of the notice of dispute, or a longer period if mutually agreed by the Parties, the informal dispute resolution shall terminate and the Claiming Party may submit the dispute to mediation.  In the mediation process, the Parties will try to resolve their differences voluntarily with the aid of an impartial mediator, who will attempt to facilitate negotiations.  The mediator will be selected by agreement of the Parties.  If the Parties cannot agree on a mediator, a mediator will be designated by the American Arbitration Association ("AAA").  Any mediator so designated must be acceptable to the Parties.  The mediation will be conducted as specified by the mediator and agreed upon by the Parties.  The Parties agree to discuss their differences in good faith and to attempt, with the assistance of the mediator, to reach an amicable resolution of the dispute.  Each Party will bear its own costs in the mediation.  The fees and expenses of the mediator will be shared equally by the Parties.

11.3. Remedy at Law or In Equity; Cumulative Remedies.  If a dispute has not been resolved within sixty (60) calendar days of the notice of dispute, or a longer period if mutually agreed by the Parties, the mediation shall terminate and the Claiming Party may seek rights and remedies available at law or in equity, including, without limitation: (a) specific performance against the other Party for the enforcement of this Agreement or a Purchase Order, as the case may be; and, (b) temporary and permanent injunctive relief.  All rights and remedies of a Party herein shall be in addition to all other rights and remedies available at law or in equity.

12. Additional Provisions.   Bracketed text within this Section is included solely for the convenience of the parties, and such bracketed text shall in no manner affect the scope, meaning, or intent of the provisions of this Section, this Agreement, or a Purchase Order.

12.1. Equal Employment Opportunity.  Supplier shall comply with E.O. 11246, “Equal Employment Opportunity,” as amended by E.O. 11375, “Amending Executive Order 11246 Relating to Equal Employment Opportunity,” and as supplemented by regulations at 41 CFR part 60, “Office of Federal Contract Compliance Programs, Equal Employment Opportunity, Department of Labor,” to the extent required by the foregoing. [DOE10CFR600APPXA1]
12.2. Copeland “Anti-Kickback” Act.  Where the Purchase Order Value is in excess of U.S. $2,000 (two thousand U.S. dollars) and includes construction-related or repair-related services, Supplier shall comply with the Copeland “Anti-Kickback” Act (18 U.S.C. 874), as supplemented by Department of Labor regulations (29 CFR part 3, “Contractors and Subcontractors on Public Building or Public Work Financed in Whole or in part by Loans or Grants from the United States”).  Supplier further agrees that it shall not induce, by any means, any person employed in the construction, completion, or repair of the work contemplated by a Purchase Order to give up any part of the compensation to which such person is otherwise entitled.  [DOE10CFR600APPXA2]
12.3. Davis-Bacon Act.  Where the Purchase Order Value is in excess of U.S. $2,000 (two thousand U.S. dollars) and includes construction-related services, Supplier shall comply with the Davis-Bacon Act (40 U.S.C. 276a to a-7), as supplemented by Department of Labor regulations (29 CFR part 5, “Labor Standards Provisions Applicable to Contracts Governing Federally Financed and Assisted Construction”).  Supplier further agrees that it shall: (i) pay wages to laborers and mechanics at a rate not less than the minimum wages specified by the Secretary of Labor; and, (ii) pay wages not less than once a week.   [DOE10CFR600APPXA3]
12.4. Contract Work Hours and Safety Standards Act.  Where the Purchase Order Value is in excess of U.S. $2,000 (two thousand U.S. dollars) and includes construction-related services or where the Purchase Order Value is in excess of U.S. $2,500 (two thousand, five hundred U.S. dollars) for such other performance that involves the employment of mechanics or laborers, Supplier shall comply with sections 102 and 107 of the Contract Work Hours and Safety Standards Act (40 U.S.C. 327–333), as supplemented by Department of Labor regulations (29 CFR part 5).  Supplier further agrees that, in accordance with the Contract Work Hours and Safety Standards Act, it shall: (i) compute the wages of every mechanic and laborer on the basis of a standard work week of 40 hours; (ii) compute the wages of every mechanic and laborer working  in excess of the standard work week at a rate of not less than 1 1/2 times the basic rate of pay for all hours worked in excess of 40 hours in the work week; and, (iii) not require any laborer or mechanic to work in surroundings or under working conditions which are unsanitary, hazardous, or dangerous. [DOE10CFR600APPXA4]
12.5. Rights to Inventions.  Where the Purchase Order specifically sets out the performance of experimental, developmental, or research work by Supplier, Supplier shall make all efforts to assist Customer in transferring any resulting invention to the Federal Government as may be required by 37 CFR part 401, “Rights to Inventions Made by Nonprofit Organizations and Small Business Firms Under Government Grants, Contracts and Cooperative Agreements,” and in accordance with any implementing regulations issued by DOE.  [DOE10CFR600APPXA5]
12.6. Clean Air Act and the Federal Water Pollution Control Act.  Where the Purchase Order Value is in excess of U.S. $100,000 (one-hundred thousand U.S. dollars), Supplier shall comply with all applicable standards, orders, or regulations issued pursuant to the Clean Air Act (42 U.S.C. 7401 et seq. ) and the Federal Water Pollution Control Act as amended (33 U.S.C. 1251 et seq.).  [DOE10CFR600APPXA6]
12.7. Byrd Anti-Lobbying Amendment.  Where the Purchase Order Value is in excess of U.S. $100,000 (one-hundred thousand U.S. dollars), Supplier shall file the certification and disclosures required by the Byrd Anti-Lobbying Amendment (31 U.S.C. 1352).  Supplier certifies to Customer that it will not and has not used Federal appropriated funds to pay any person or organization for influencing or attempting to influence an officer or employee of any agency, a member of Congress, officer or employee of Congress, or an employee of a member of Congress in connection with obtaining any Federal contract, grant or any other award covered by 31 U.S.C. 1352.  [DOE10CFR600APPXA7]
12.8. Debarment and Suspension.  Where the Purchase Order Value is equal to or exceeds U.S. $25,000 (twenty-five thousand U.S. dollars), Supplier: (i) certifies that neither it nor its principals is presently excluded or disqualified from participation in this transaction by any Federal department or agency.; and, (ii) represents and warranties that it is not listed on the General Services Administration's “List of Parties Excluded from Federal Procurement or Nonprocurement Programs” in accordance with Executive Orders 12549 and 12689, “Debarment and Suspension” (see “Excluded Parties List System” at http://epls.arnet.gov). [DOE10CFR600APPXA8]
12.8.1. Supplier further agrees to notify Customer immediately upon learning that it or any of its principals: (i) Are presently excluded or disqualified from covered transactions by any Federal department or agency; (ii) have been convicted within the preceding three-years period preceding this proposal been convicted of or had a civil judgment rendered against them for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (Federal, State, or local) transaction or contract under a public transaction; violation of Federal or State antitrust statutes or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, tax evasion, receiving stolen property, making false claims, or obstruction of justice; commission of any other offense indicating a lack of business integrity or business honesty that seriously and directly affects Supplier’s responsibility; (iii) are presently indicted for or otherwise criminally or civilly charged by a governmental entity (Federal, State, or local) with commission of any of the offenses enumerated herein; and, (iv) have had one or more public transactions (Federal, State, or local) terminated for cause or default within the preceding three years.

12.8.2. Supplier further agrees that it will not knowingly enter into any sub-agreements or contracts under this Agreement with a person or entity that is included on the Excluded Parties List System.  Supplier further agrees to include the following provision in any sub-agreements or contracts entered into under this Agreement:

“DEBARMENT, SUSPENSION, INELIGIBILITY, AND VOLUNTARY EXCLUSION.  The recipient/contractor certifies that neither it nor its principals is presently excluded or disqualified from participation in this transaction by any Federal department or agency.”

12.9. Right of Audit.  Customer, duly authorized representatives of Customer, the Government Agency, the Comptroller General of the United States, or any of their duly authorized representatives shall have access to any books, documents, papers, and records of the Supplier which are directly pertinent to this Agreement or the Purchase Order for the purpose of making audits, examinations, excerpts and transcriptions.  Supplier shall maintain accurate records ready for audit for a period of at least five (5) years after the completion of the Materials under a Purchase Order.  This provision shall survive the termination of this Agreement.  [DOE10CFR600.148(d)]
13. General Provisions.

13.1. Cooperation by Supplier.  Where agreement, approval, acceptance, consent or similar action by Supplier is required to effect this Agreement or a Purchase Order, such action shall not be unreasonably delayed or withheld.  Supplier agrees to cooperate with Customer, Customer designated parties, and any supplier performing services, and all parties providing inspection, shipping, transportation, or installation of Materials, if so provided, and Supplier further agrees that it shall not commit or permit any act which may interfere with the performance of services by any such supplier.

13.2. Relationship Between the Parties.  This Agreement does not make either Party an agent or legal representative of the other Party, and does not create a partnership or joint venture. Both Parties are independent contractors and principals for their own accounts.

13.3. Force Majeure.  Neither Party shall be liable for delays or any failure to perform under this Agreement or a Purchase Order due to causes beyond its reasonable control, including, but not limited to, fire, explosion, flood or other natural catastrophe, governmental legislation, acts, orders, or regulation, strikes or labor difficulties, war, blockades, revolution, rebels, civil commotion, epidemics, restrictions of charter due to quarantine, seizures, and navigational obstructions at ports of entry or departure, to the extent not occasioned by the fault or negligence of the delayed Party.  Any such excuse for delay shall last only as long as the event of force majeure remains beyond the reasonable control of the delayed Party.  However, the delayed Party shall use its best efforts to minimize the delays caused by any such event of force majeure beyond its reasonable control.  The delayed Party must notify the other Party promptly upon the occurrence of any such event of force majeure, or performance by the delayed Party will not be considered excused pursuant to this provision, and such Party shall inform the other Party of its plans to resume performance.  If, in the opinion of the Customer Contract Administrator, the event of force majeure claimed by Supplier is insufficient to prevent the delivery of the Materials, Customer shall have the right to cancel the Purchase Order for which the event of force majeure is associated without liability.

13.4. Compliance with Laws.  Supplier shall obtain any required permits and comply with applicable federal, state, and municipal laws, codes, regulations, ordinances, and orders in the performance of this Agreement, in the performance of a Purchase Order, and in connection with the applicable Materials.  Supplier will be solely and fully responsible for any violation of such laws, codes, regulations, ordinances, and orders.

13.5. Governing Laws.  Unless otherwise specified in a Purchase Order, the governing law for this Agreement will be the commercial laws of the [Enter State or Commonwealth], USA.  The section shall survive the termination of this Agreement.

13.6. Assignment.  Supplier shall not assign its rights or obligations hereunder or subcontract any portion of its performance hereunder without the prior written consent of the Customer Contract Administrator.  This section shall survive the termination of this Agreement.
13.7. Severability.  If any provision of this Agreement is determined to be void, illegal, or unenforceable, such provision shall be deemed stricken, and all other provisions shall remain in full force and effect.

13.8. No Waiver.  The failure by either Party to enforce compliance with any provision of this Agreement or a Purchase Order by the other Party shall not operate or be construed as a waiver of such provision or of any other provision of this Agreement or a Purchase Order, or of any subsequent breach by such Party of a provision of this Agreement or a Purchase Order.

13.9. Notices.  Any notice given pursuant to this Agreement or a Purchase Order shall be in writing and shall be given by personal service or by certified mail, postage prepaid, to the addresses of the Parties’ Project Managers, as specified in a Purchase Order, with, in the case of notice by Supplier, a copy to the Customer Contract Administrator.

13.10. Counterparts; Facsimile.  This Agreement or Purchase Orders may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same Agreement.  The parties agree that a facsimile signature may substitute for and have the same legal effect as the original signature.

13.11. Order of Precedence.  Any inconsistency in this Agreement shall be resolved by giving precedence in the following order: (a) the applicable Purchase Order; (b) this Agreement; (c) additional provisions incorporated by reference; (d) the Purchase Order, as the same may be amended; and, (e) the applicable Supplier Proposal.  In the event of a conflict between the provisions contained in this Agreement and those contained in any Purchase Order, the provisions contained in the applicable Purchase Order shall prevail.

13.12. Entire Agreement.  This Agreement, additional provisions incorporated by reference, and any exhibits, schedules, or addenda attached thereto, constitute the entire agreement between the Parties and supersedes any and all previous representations, understandings, discussions, or agreements between Customer and Supplier as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by the Supplier Project Manager, Customer Project Manager, Customer Contract Administrator, and other authorized Customer officials, as the case may be.   Customer and Supplier each acknowledge that it has had the opportunity to review this Agreement with its legal counsel.  From time to time, the Parties may ratify one or more supplements to the exhibits or schedules to this Agreement.  Such exhibits or schedules, when signed by a representative of each of the Parties, shall be incorporated herein and references to particular exhibits or schedules herein shall apply to such supplemental exhibits and schedules.  In addition to the terms and conditions contained in this Agreement and the applicable Purchase Order, the following documents are attached hereto and incorporated herein as a part of this Agreement for all purposes: (a) the applicable Purchase Order; and, (b) the applicable Supplier Proposal.

Ratified on the dates set forth below by the undersigned authorized representative of Customer and Supplier to be effective as of the Effective Date.

	[ENTER CUSTOMER NAME]
(Customer)
	[ENTER SUPPLIER NAME]

(Supplier)

	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
	Name: 

	
	

	Title:
	Title:     

	
	

	Date:
	Date:

	
	


EXHIBIT A-__

PURCHASE ORDER

This Exhibit A – Purchase Order shall be incorporated in and governed by the terms of that certain Master Purchase Agreement by and between [ENTER CUSTOMER NAME] (“Customer”) and [ENTER SUPPLIER NAME] ("Supplier") dated _________, as amended (the “Agreement”). Unless expressly provided for in this Exhibit A, in the event of a conflict between the provisions contained in the Agreement and those contained in this Exhibit A, the provisions contained in this Exhibit A shall prevail.

A.1.1 Purchase Order and Materials Description: [Enter a brief description of the Materials being purchased, to include summary-level Unit Prices.]

A.1.2 Purchase Order Line Items: [Enter a detailed description of the Materials being purchased, to include Unit Prices.  A reference to another document (such as technical specifications) which describes the specific Materials can be made here, provided that the referenced document is incorporated into this Purchase Order.]

A.1.3 Purchase Order Value: [Enter the calculated amount of the total Purchase Order value, such as the quantity of Materials by the appropriate Unit Price.]

A.1.4 Deposit Payment: [Enter the amount of the deposit if different than the 25% specified in the Agreement (including “$0” if there will be no Deposit Payment); otherwise, specify “Refer to Agreement.”]

A.1.5 Destination: [Enter the name of the intended destination(s) for the Materials.]

A.1.6 Shipping Agent: [Enter the name of the shipping agent / freight forwarder.  If the Supplier is the shipping agent / freight forwarder, specify “Supplier.”

A.1.7 Terms of Delivery: [If different than the FOB Destination definition in the Agreement, enter the appropriate shipping term; otherwise, specify “Refer to Agreement.”]

A.1.8 Materials Inspection Period: [If different than the 5-day acceptance period specified in the Agreement, enter the appropriate acceptance period; otherwise, specify “Refer to Agreement.”]

A.1.9 Billing Procedures; Payments: [If different than the definitions in the Agreement, enter a description of the billing procedures and payments framework; otherwise, specify “Refer to Agreement.”]

A.1.10 Packing Instructions:  [if different than the packing instructions described in the Agreement, enter a detailed description of the packing instructions; otherwise, specify “Refer to Agreement.”  A reference to another document which describes the specific packing instructions can be made here, provided that the referenced document is incorporated into this Purchase Order.]

A.1.11 Supplier Warehouse: [If applicable, enter the location of the Supplier Warehouse; otherwise, specify “Not Applicable.”]

A.1.12 Shipment Date: [Enter the date on which the Materials are scheduled to be shipped or forwarded from the Supplier Warehouse.]

A.1.13 Delivery Schedule: [Enter the date(s) on which the Materials are expected to be delivered at the appropriate Destination(s).]

A.1.14 Materials Bond Amount: [If applicable, enter the amount of the Materials Bond.]

A.1.15 Materials Bond Expiration Date: [Enter the expiration date of the Materials Bond, and specify if different than the time period required in the Agreement.]

A.1.16 Insurance: [If applicable, enter the types and amounts of coverage if different than specified in the Agreement; otherwise, specify “Not Applicable.”]

A.1.17 Name of Shipping Agent: [If applicable, enter the name of the Shipping Agent.  If the Supplier is also the Shipping Agent, enter the name of the Supplier.]

A.1.18 Name of Customer Contract Administrator: [Enter full name, address for notice, contact information, e-mail.]

A.1.19 Name of Customer Project Manager: [Enter full name, address for notice, contact information, e-mail.]

A.1.20 Name of Supplier Project Manager: [Enter full name, address for notice, contact information, e-mail.]

A.1.21 Other Documents Incorporated by Reference: [If other documents are to be incorporated into the exhibit, specify “The following document(s) are attached hereto and are incorporated herein by reference:” followed by the titles of the documents; otherwise, specify “Not Applicable.”]

A.1.22 Additional Terms and Conditions: [Enter any additional terms and conditions as applicable; otherwise, specify “Not Applicable.”]

Ratified on the dates set forth below by the undersigned authorized representative of Customer and Supplier to be effective as of the Project Start Date.

	[ENTER CUSTOMER NAME]
(Customer)
	[ENTER SUPPLIER NAME]

(Supplier)

	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
	Name: 

	
	

	Title:
	Title:     

	
	

	Date:
	Date:

	
	


