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LEGAL FORMAT STYLES TEMPLATE
Generally, the templates included in this compendium use Microsoft Word format styles that were customized to create a standard “look and feel.”   These styles are illustrated below.  When a template is copied from this compendium and pasted into another Microsoft Word document, the styles will be transferred as a part of the copy-and-paste process.
LEGAL HEADER
Legal Recitals

1. Legal Level 1

1.1 Legal Level 2

1.1.1 Legal Level 3

1.1.1.1 Legal Level 4

DEFINED TERMS AND OTHER FIELDS REQUIRING MODIFICATION

Within the templates, certain defined terms and other fields will require modification.  Such terms and fields will be described with [brackets].  Additionally, any notes contained in contract template will be within [brackets].  A Microsoft Word “Find” of either “[“ or “]” will reveal any defined terms, fields, or notes that require attention.  A self-explanatory list of defined terms and other fields commonly contained in the contract templates follows.
[Customer Name]

[Customer Address]

[Other Party Name]

[Billing Address]

[Effective Date]

[Customer Signatory Name]

[Customer Signatory Title]

[Other Party Signatory Name]

[Other Party Signatory Title]

[Notice Address]

COPYRIGHT RELEASE AGREEMENT

ASSIGNMENT OF OWNERSHIP FROM OWNER OF WORK TO [CUSTOMER NAME]

Effective as of the date of first signature below, [OTHER PARTY NAME] (“Assignor”), with its principal place of business located at [Other Party Address], hereby assigns and forever transfers to [CUSTOMER NAME] (“Assignee”), with its principal place of business located at [Customer Address], all right, title, and interest, including copyright, in the work entitled [Title of Work, Date of Copyright] hereinafter “the Work”).
NOW THEREFORE, In consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Assignor and Assignee hereby agree as follows:

2. This assignment is a transfer from Assignor to Assignee of the full ownership of the Work, including all rights of reproduction, distribution, performance, display, including electronic and any medium now or hereafter developed, and the right to create derivative works.

3. Assignor warrants that it is the sole owner of all such rights in and to the Work; that the Work is original and not in the public domain; that the Work does not violate or infringe any existing copyright and that Assignor shall fully indemnify Assignee or its assigns against any claim of violation or infringement; and, that the Assignor has the full power to enter into this Assignment.

	[CUSTOMER NAME]

(“Assignee”)

	[OTHER PARTY NAME]

(“Assignor”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	[CUSTOMER NAME]

[ Notice Address]


	Attention:


EVALUATION AND TRIAL AGREEMENT [HARDWARE OR SOFTWARE]

This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [CUSTOMER NAME] (“Customer”), with its principal place of business located at [Customer Address], and [OTHER PARTY NAME] (“Supplier”), with its principal place of business located at [Other Party Address].

RECITALS

WHEREAS, Supplier has valid title to and ownership of certain technology and related documentation (collectively, the “Product”) specific to this evaluation and trial, namely: [Evaluation Purpose];

WHEREAS, Customer may be interested in purchasing such Product but desires first to evaluate the Product on a trial basis; and, 

WHEREAS, Supplier is willing to deliver such Product to Customer for the purpose of conducting an evaluation and trial based on the terms and conditions set forth below.

NOW THEREFORE, in consideration of the mutual promises and covenants set forth and contained herein, the parties hereby agree as follows:

1.
Grant of Evaluation License.  The license granted to Customer is non-transferable and non-exclusive for the internal use of the Product by Customer solely for evaluation.  Customer agrees that the Product delivered by Supplier in connection with this Agreement shall remain the property of Supplier.  Supplier shall retain all title, copyright, and other proprietary rights in the Product.  Customer does not acquire any rights in the Product other than those specified in this Agreement.

1.1
Customer agrees not to use the Product in a production environment, except for the purposes of evaluation and testing.

1.2
At the end of the Trial Period, Customer will return the Product to Supplier at Supplier’s expense.

2.
Trial and Term Of Trial.  Supplier shall deliver the Product to Customer for evaluation and trial for a period of sixty (60) days, said period to begin on the date of installation of the Product by Supplier or Customer (hereinafter the "Trial Period").  Along with the Product, Supplier shall deliver associated documentation sufficient to enable Customer personnel to use and operate the Product.  Said Trial Period may be extended for an additional period as set forth herein or by mutual agreement of Customer and Supplier in writing.  All terms and conditions of this Agreement shall continue during any extension of the Trial Period.  The Trial Period may be terminated at any time by Customer prior to its expiration upon notice and return of the Product to Supplier.

3.
Obligation for Fees and Expenses.  The Supplier is providing the Product, documentation, and associated maintenance and support services during the Trial Period without charges, fees, or expenses.

4.
Notification of Decision to Acquire Product.  Customer shall notify Supplier of its decision whether or not to acquire the Product within thirty (30) days from the expiration of the Trial Period.  Customer is under no obligation to notify Supplier of Customer’s reason for such decision.  In the event Customer decides to acquire the Product, Customer shall notify the Supplier and will execute a purchase agreement governing the terms of the purchase which shall be negotiated by the parties at that time.

5.
Maintenance and Support Services; Product Failure.  During the Trial Period, Supplier shall provide maintenance and support services at no charge to Customer.  In the event of a Product failure which is not immediately corrected by Supplier, Customer shall have the option to extend the Trial Period by the number of days it takes Supplier to correct said failure.

6.
Mutual Representations and Warranties.  Each of Customer and Supplier represent and warrant the following.

6.1
It is a business duly incorporated, validly existing, and in good standing under the laws of its state of domicile.

6.2
It has all requisite power, financial capacity, and authority to execute, deliver, and perform its obligations under this Agreement.

6.3
This Agreement, when executed and delivered, shall be a valid and binding obligation of it enforceable in accordance with its terms.

6.4
It is duly licensed, authorized, or qualified to do business and is in good standing in every jurisdiction in which a license, authorization, or qualification is required for the ownership or leasing of its assets or the transaction of business of the character transacted by it, except where the failure to be so licensed, authorized, or qualified would not have a material adverse effect on its ability to fulfill its obligations under this Agreement.

6.5
The execution, delivery, and performance of this Agreement has been duly authorized by it and this Agreement constitutes the legal, valid, and binding agreement of it and is enforceable against it in accordance with its terms, except as the enforceability thereof may be limited by bankruptcy, insolvency, reorganizations, moratoriums, and similar laws affecting creditors' rights generally and by general equitable principles.

6.6
It shall comply with all applicable federal, state, local, international, or other laws and regulations applicable to the performance by it of its obligations under this Agreement and shall obtain all applicable permits and licenses required of it in connection with its obligations under this Agreement.

6.7
There is no outstanding litigation, arbitrated matter or other dispute to which it is a party which, if decided unfavorably to it, would reasonably be expected to have a potential or actual material adverse effect on its ability to fulfill its obligations under this Agreement.

7.
Representations and Warranties by Supplier.  Supplier represents and warrants the following.

7.1
The Product provided  by Supplier hereunder shall not infringe upon any United States or foreign copyright, patent, trade secret, or other proprietary right, or misappropriate any trade secret, of any third party, and Supplier further represents and warrants that it has neither assigned nor otherwise entered into an agreement by which it purports to assign or transfer any right, title, or interest to any technology or intellectual property right that would conflict with its obligations under this Agreement.

7.2
There are no legal proceedings threatened or pending against Supplier by other users of the Product based upon problems with the Product or Supplier's performance.

7.3
The Product shall be free from any defects in material and workmanship and shall conform to and operate in accordance with the Product’s documentation.

7.4
The Product is compatible with Customer’s then-current technology environment and the technology equipment, if any, designated in the Product’s documentation.

7.5
The Product shall be free of any mechanism which may disable the Product, and Supplier warrants that no data loss will result from such items if present in the Product when delivered to Customer hereunder.

7.6
At the time of delivery to Customer, the Product shall be free of any harmful or hidden programs or data incorporated therein with malicious or mischievous intent (collectively, the “Virus”), and that, where Supplier transfers such Virus to Customer, Supplier shall reimburse Customer the actual cost incurred by Customer to remove or recover from the Virus, including the costs of persons employed by Customer.

7.7
The Product has been installed and is operating in a production technology environment in a non-related third party's facility without significant problems due to the Product or Supplier’s performance.

8.
Non-Disclosure of Confidential Information.  The parties acknowledge that each party may be exposed to or acquire communication or data of the other party that is confidential, privileged communication not intended to be disclosed to third parties. 

8.1
Meaning of Confidential Information.  For the purposes of this Agreement, the term “Confidential Information” shall mean all information and documentation of a party that:  (a) has been marked "confidential" or with words of similar meaning, at the time of disclosure by such party; (b) if disclosed orally or not marked "confidential" or with words of similar meaning, was subsequently summarized in writing by such party and marked “confidential” or with words of similar meaning; (c) any Confidential Information derived from information of a party; or, (d) with respect to information and documentation of Customer, whether marked “Confidential” or not, consists of Customer’s information and documentation included within any of the following categories:  (i) policyholder, payroll account, agent, customer, member, supplier, or contractor lists; (ii) policyholder, payroll account, agent, customer, member, supplier, or contractor information; (iii) information regarding business plans (strategic and tactical) and operations (including performance); (iv) information regarding administrative, financial, or marketing activities; (v) pricing information; (vi) personnel information; (vii) products and/or and services offerings (including specifications and designs); or, (viii) processes (e.g., technical, logistical, and engineering).  The term "Confidential Information" does not include any information or documentation that was: (a) already in the possession of the receiving party without an obligation of confidentiality; (b) developed independently by the receiving party as demonstrated by the receiving party, without violating the disclosing party’s proprietary rights; (c) obtained from a source other than  the disclosing party without an obligation of confidentiality; or, (d) publicly available when received, or thereafter became publicly available (other than through any unauthorized disclosure by, through or on behalf of,  the receiving party).

8.2
Obligation of Confidentiality.  The parties agree to hold all Confidential Information in strict confidence and not to copy, reproduce, sell, transfer, or otherwise dispose of, give or disclose such Confidential Information to third parties other than employees, agents, or subcontractors of such party who have a need to know in connection with this Agreement or to use such Confidential Information for any purposes whatsoever other than the performance of this Agreement.  Each party agrees to advise its respective employees, agents, and subcontractors of their obligations of confidentiality hereunder and require the same to keep such information confidential.

8.3
Ownership of Confidential Information.  Unless otherwise agreed to by the parties in writing, the Confidential Information of the disclosing party will be and remain the property of such party.
8.4
Cooperation to Prevent Disclosure of Confidential Information. Each party shall use its best efforts to assist the other party in identifying and preventing any unauthorized use or disclosure of any Confidential Information. Without limitation of the foregoing, each party shall advise the other party immediately in the event either party learns or has reason to believe that any person who has had access to Confidential Information has violated or intends to violate the terms of this Agreement and each party will cooperate with the other party in seeking injunctive or other equitable relief against any such person.
8.5
Remedies for Breach of Obligation of Confidentiality. Each party acknowledges that the breach of its obligation of confidentiality may give rise to irreparable injury to the other party, which damage may be inadequately compensable in the form of monetary damages.  Accordingly, each party may seek and obtain injunctive relief against the breach or threatened breach of the foregoing undertakings, in addition to any other legal remedies which may be available, to include, at the sole election of the receiving party, the immediate termination, without penalty to the same, of this Agreement in whole or in part. 

8.6
The provisions of this Section shall survive the termination of this Agreement. 

9.
Surrender of Confidential Information Upon Termination.  Upon termination of this Agreement, each party shall immediately return to the other party all copies, in whatever form, of any and all Confidential Information received from the other party, or created or received by a party on behalf of the other party, which are in such party’s possession, custody, or control. 

10.
Proprietary Rights Indemnification.  Supplier agrees to indemnify, defend, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, arising out of a claim that the Product infringes or misappropriates any United States or foreign patent, copyright, trade secret, trademark, or other proprietary right.

11.
Limitation of Liability.  NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY INDIRECT, SPECIAL, AND/OR CONSEQUENTIAL DAMAGES, ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE FOREGOING EXCULPATION OF LIABILITY SHALL NOT APPLY WITH RESPECT TO DAMAGES INCURRED AS A RESULT OF THE GROSS NEGLIGENCE OR WILFULL MISCONDUCT OF A PARTY.  A PARTY SHALL BE LIABLE TO THE OTHER FOR ANY DIRECT DAMAGES ARISING OUT OF OR RELATING TO ITS PERFORMANCE OR FAILURE TO PERFORM UNDER THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE LIABILITY OF A PARTY, WHETHER BASED ON AN ACTION OR CLAIM IN CONTRACT, EQUITY, NEGLIGENCE, TORT, OR OTHERWISE FOR ALL EVENTS, ACTS, OR OMISSIONS UNDER THIS AGREEMENT SHALL NOT EXCEED FIFTY THOUSAND DOLLARS ($50,000), AND PROVIDED, FURTHER, THAT THE FOREGOING LIMITATION SHALL NOT APPLY TO: (A) A PARTY’S OBLIGATIONS OF INDEMNIFICATION, AS FURTHER DESCRIBED IN THIS AGREEMENT; (B) DAMAGES CAUSED BY A PARTY’S GROSS NEGLIGENCE OR WILFULL MISCONDUCT; OR, (C) A PARTY’S BREACH OF ITS OBLIGATIONS OF CONFIDENTIALITY, AS FURTHER DESCRIBED IN THIS AGREEMENT.  This Section shall survive the termination of this Agreement.

12.
General.

12.1
Relationship between Customer and Supplier.  Supplier represents and warrants that it is an independent contractor with no authority to contract for Customer or in any way to bind or to commit Customer to any agreement of any kind or to assume any liabilities of any nature in the name of or on behalf of Customer.  Under no circumstances shall Supplier, or any of its staff, hold itself out as or be considered an agent employee, joint venture, or partner of Customer.  In recognition of Supplier’s status as independent contractor, Customer shall carry no Workers’ Compensation insurance or any health or accident insurance to cover Supplier or Supplier’s agents or staff.  Customer shall not pay any contributions to Social Security, unemployment insurance, federal or state withholding taxes, any other applicable taxes whether federal, state, or local, nor provide any other contributions or benefits which might be expected in an employer-employee relationship.  Neither Supplier nor its staff, shall be eligible for, participate in, or accrue any direct or indirect benefit under any other compensation, benefit, or pension plan of Customer.

12.2
Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of New York and the federal laws of the United States of America.  Supplier hereby consents and submits to the jurisdiction and forum of the state and federal courts in the State of New York in all questions and controversies arising out of this Agreement. 

12.3
Advertising and Publicity.  Supplier shall not use the name of or refer to Customer directly or indirectly in any advertisement, news release, or professional or trade publication without prior written approval from Customer.  Supplier may include Customer on its customer lists and, upon notice and consent, such consent not to be unreasonably withheld, Supplier may use Customer as a reference.  This Section shall survive the termination of this Agreement.

12.4
No Waiver.  The failure of either party at any time to require performance by the other party of any provision of this Agreement shall in no way affect that party's right to enforce such provisions, nor shall the waiver by either party of any breach of any provision of this Agreement be taken or held to be a waiver of any further breach of the same provision.

12.5
Notices.  Any notice given pursuant to this Agreement shall be in writing and shall be given by personal service or by United States certified mail, return receipt requested, postage prepaid to the addresses appearing at the end of this Agreement, or as changed through written notice to the other party.  Notice given by personal service shall be deemed effective on the date it is delivered to the addressee, and notice mailed shall be deemed effective on the third day following its placement in the mail addressed to the addressee.

12.6
Entire Agreement.  This Agreement and its attached exhibits, if any, constitute the entire agreement between the parties and supersede any and all previous representations, understandings, discussions, or agreements between Customer and Supplier as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by Customer and Supplier.  Customer and Supplier each acknowledge that it has had the opportunity to review this Agreement with its legal counsel.  From time to time, the parties hereto may execute one or more supplements as exhibits to this Agreement.  Such exhibits, when signed by a representative of each of the parties, shall be incorporated herein and references to particular exhibits herein shall apply to such supplemental exhibits.  Unless expressly provided for in the applicable exhibit, in the event of a conflict between the provisions contained in this Agreement and those contained in any exhibit to this Agreement, the provisions contained in the Agreement, as the case may be, shall prevail. 

12.7
Cumulative Remedies.  All rights and remedies of Customer herein shall be in addition to all other rights and remedies available at law or in equity, including, without limitation, specific performance for the enforcement of this Agreement, and temporary and permanent injunctive relief.

12.8
Counterparts; Facsimile. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same Agreement.  The parties agree that a facsimile signature may substitute for and have the same legal effect as the original signature.

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Effective Date.

	[CUSTOMER NAME]
(“Customer”)

	[OTHER PARTY NAME]

(“Supplier”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	[CUSTOMER NAME]
[Notice Address]


	Attention:


MASTER AGREEMENT FOR CONSTRUCTION SERVICES

This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [CUSTOMER NAME] (“Customer”), with its principal place of business located at [Customer Address], and [OTHER PARTY NAME] (“Contractor”), with its principal place of business located at [Other Party Address].

RECITALS

WHEREAS, Contractor has experience and expertise in the business of providing the services contemplated under this Agreement (the “Services,” as further described herein);

WHEREAS, Customer has provided its specifications and requirements to Contractor for the purpose of providing Services that meet the needs and purposes of Customer;

WHEREAS, Contractor shall provide Services that meet the specifications and requirements of Customer to the satisfaction of Customer;

WHEREAS, Customer desires to have Contractor provide the Services to Customer; and,

WHEREAS, Contractor desires to supply such Services to Customer on the terms and conditions contained herein.

NOW THEREFORE, in consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, Contractor and Customer hereby agree as follows:
1.
Contractor Services.  Contractor agrees to provide, in accordance with the terms of this Agreement, the services as set forth on an Exhibit A (sequentially numbered) in the form of the Exhibit A attached hereto or in other statements of work containing substantially similar information and identified as an Exhibit A (the "Services") for the project described therein (the “Project”) at the worksite described therein (the “Worksite”) to the specifications described therein (the “Specifications”) and within the timeframe described therein (the “Schedule”).  Unless otherwise specified in an Exhibit A, the Services shall include all labor, materials, and equipment, including, without limitation, the delivery, storage, handling, and installation of material, as well as related and incidental work necessary to result in the successful  completion of the Project.  Contractor shall provide Customer and any inspector free access to examine the performance of the Services.

1.1
Standard of Performance; Guarantee.  Contractor shall perform the Services in a competent and professional workmanlike manner and in accordance with the highest professional standards.  Contractor guarantees that the Services shall be of the best quality, in compliance with the Specifications and without latent defects.  If, within sixty (60) calendar days following acceptance by Customer of the Services or such other period permitted by Customer, Customer discovers defects in the same, then Customer will notify Contractor and Contractor must correct, without additional charge to Customer, all identified defects within sixty (60) calendar days of the notification by Customer or such other period permitted by Customer. If Contractor fails to correct the identified deficiencies within the permitted period, Customer may perform these tasks itself, or through third parties, and recover the cost of the remediation from any amount owed to Contractor or by charging such cost to Contractor.

1.2
Acceptance of Services.  Unless otherwise specified in an Exhibit A, within five (5) business days of the completion of the Services, Customer will issue a certificate of acceptance to Contractor if there are no defects in the Services and the same are completed to the satisfaction of Customer.  If defects are observed in the Services or the Services are not completed to the satisfaction of Customer, Contractor must then correct, without additional charge to Customer, all identified deficiencies within ten (10) calendar days of the notification of Customer or such other period as may be permitted by Customer.  Customer will not process any payments for Services that have not been accepted by Customer.  If Contractor fails to correct the identified deficiencies within the permitted period, Customer may perform these tasks itself, or through third parties, and recover the cost of the remediation from any amount owed to Contractor or by charging such cost to Contractor.

1.3
Permits.  Unless otherwise provided for in an Exhibit A, Customer shall secure and pay for necessary permits and governmental fees, approvals, licenses, and inspections.

1.4
Hazards; Hazardous Materials.  Contractor shall immediately notify Customer of any hazard it discovers, as well as hazardous materials, in connection with the Services.

1.5
Security; Interference.  Contractor is responsible for ensuring that any of its Staff do not disturb the personal property of Customer or any tenant, as the case may be.  Contractor shall use its best efforts to minimize inconvenience to Customer and any tenant, as the case may be.

1.6
Clean-up.  Contractor shall keep the Worksite and surrounding area free from accumulation of waste materials or rubbish caused by the Services.  At completion of the Services, Contractor shall remove rubbish, Contractor equipment, waste, and surplus material that are not the property of Customer from the Worksite.

1.7
Inside Delivery of Material, Equipment, Other Items.  Where Contractor is required under an Exhibit A to deliver Materials, equipment, or other items within an Customer facility, Contractor must provide “inside” delivery of such items using Customer’s freight elevator unless otherwise specified in the Exhibit A.  Unless otherwise agreed by Customer, pallets are not permitted in Customer’s freight elevator.

1.8
Change Orders.  Customer shall have the right, at any time and without previous notification, by means of a change order (a “Change Order”), to make changes within the general scope of an Exhibit A.  Where a Change Order may result in an adjustment to the Cost or Schedule, Contractor must provide a written estimate of such adjustment to Customer within five (5) calendar days of Contractor’s receipt of a Change Order or such other period permitted by Customer.  Upon approval by Customer of Contractor’s written estimate to complete the Change Order, the parties shall each ratify the Change Order indicating any adjustments to the Cost or Schedule, such Change Order being incorporated as a part of the applicable Exhibit A and attached thereto.  If a Change Order decreases the Cost or Schedule, then an adjustment will be made to the same by Customer.

2. 
Contractor Staff.  Contractor shall investigate, hire, pay, supervise, and discharge all staff required to perform the Services.  Contractor shall establish appropriate procedures and controls so that all Services performed hereunder by an alien shall be performed only by an alien who is legally eligible for employment under United States immigration laws.  Upon the request of Customer, Contractor shall furnish to Customer a certificate of such eligibility with respect to each employee performing the Services.  For the purposes of this Agreement, the staff, if any, of Contractor shall include its officers, directors, agents, employees, materialmen, and subcontractors (collectively, the “Staff”).

2.1
Suitability of Staff.  Staff assigned to perform the Services shall have the experience and qualifications to perform the same in a professional, efficient, and timely manner.  If Customer determines that any of the Staff are unsuitable, Customer shall advise Contractor of such determination, and Contractor shall immediately replace such Staff. 

2.2
Subcontracting.  Contractor shall not enter into any subcontracts for the performance of the Services, or assign or transfer any of its rights or obligations under this Agreement, without the prior written consent of Customer and any attempt to do so shall be void and without further effect.  Consent by Customer of the subcontracting by Contractor of any of the Services shall not relieve Contractor of any of its duties or obligations under this Agreement, and Contractor shall indemnify and hold Customer harmless from any payment required to be paid to any such subcontractors.

3.
Term and Termination; Time is of the Essence. This Agreement is legally binding as of the Effective Date, and, unless terminated as provided herein, shall continue until terminated by Customer.  Customer may terminate this Agreement or any Exhibit A, in whole or in part, at any time for any reason upon written notice to Contractor.  In the case of termination by Customer prior to the completion of the Services, Contractor shall be compensated by Customer for all Services performed and accepted by Customer prior to the date of termination.  Time is of the essence of this Agreement and of each Exhibit A.

4.
Materials.  Unless otherwise specified in an Exhibit A, Contractor shall provide all materials necessary for the successful delivery or completion of the Services and that meet the Specifications (the “Materials,” as further described in an Exhibit A or as required by the Services).

4.1
Transportation of Materials.  Unless otherwise indicated in an Exhibit A, all costs associated with collection and transport of Materials shall be included in the Cost.

4.2
Substitution of Customer Materials.  Where Customer provides the Materials, Contractor is strictly prohibited from substituting other materials for Materials provided by Customer.  Any evidence indicating that Contractor has done so will be grounds for immediate termination of this Agreement or an Exhibit A, in whole or in part, and possible criminal prosecution.

4.3
Inadequate Materials.  Customer can request the removal or replacement by Contractor, at no additional cost to Customer, of any Materials provided by Contractor that does not meet the Specifications.  Contractor must remove or replace such Materials within ten (10) calendar days of the notification by Customer or such other period permitted by Customer.  If Contractor fails to correct the identified deficiencies within the permitted period, Customer may perform these tasks itself, or through third parties, and recover the cost of the remediation from any amount owed to Contractor or by charging such cost to Contractor.

5.
Equipment.  All equipment, including tools, utilized or provided by Contractor in the performance of the Services must be in optimum functioning condition and made of the best quality in its respective class, and must comply with the Specifications, if applicable.  Delivery, storage, maintenance, and handling of equipment utilized or provided by Contractor are the responsibility of Contractor.  Customer can request the replacement of any equipment utilized or provided by Contractor which, in Customer’s opinion, does not meet the Specifications.  Where Customer provides equipment, Contractor agrees to keep such equipment in good order and not permit waste (ameliorative or otherwise) or damage to the same.  Contractor shall return equipment provided by Customer to Customer in substantially the same condition as when Contractor began using the same, ordinary wear and tear excepted.

6.
Fees and Billing Procedures.  Customer agrees to pay Contractor for the Services in accordance with the fee(s) set forth in the applicable Exhibit A (the “Cost”).  

6.1
Time of Payment.  Any amount due Contractor pursuant to an Exhibit A for Services performed which payment is not otherwise specified shall be due and payable forty-five (45) days after receipt by Customer of an invoice from Contractor.

6.2
Services Provided on a Fixed-fee Basis.  Where an Exhibit A specifies Services to be performed on a fixed-fee basis, the Cost shall include all costs necessary for the successful delivery or completion of the Services.

6.3
Services Provided on an Hourly Basis.  Where the Services are billed to Customer on an hourly basis, Contractor shall submit to Customer an accurate time sheet approved and signed by Contractor and Customer.   Unless otherwise stated in an Exhibit A, the Cost shall be a “not to exceed” amount and will be a maximum pay-out under the same.

6.4
Scheduled Payments.  Where an Exhibit A specifies Services to be performed on a scheduled basis, such as periodic payments or progress payments, such payments shall be made based on the payment schedule and in the amounts specified in such Exhibit A.

6.5
Billing Procedures.  Unless otherwise provided for under an Exhibit A, Contractor shall bill to Customer the amounts due pursuant to an Exhibit A by Contractor’s invoice, on a monthly basis in arrears.  Such invoice shall contain: (a) Customer purchase order number, if any, and Contractor invoice number; (b) Project name / number; (c) description of Services rendered; (d) the fixed fee or scheduled payment, or portion thereof, that is due; (e) name of Contractor’s Staff, if any, number of hours, and hourly rate of each of Contractor’s Staff where Services are billed on an hourly basis; (f) “as built" or other drawings or documentation where required by Customer or specified in an Exhibit A; (g) material charges, if any; (h) equipment charges, if any, (i) all other charges, if any, as applicable and as permitted under an Exhibit A; (j) taxes, if any; and, (k) total amount due  Contractor shall forward invoices to:

Customer

[Billing Address]

6.6
Credits.  Any credits or other amounts due to Customer from Contractor pursuant to this Agreement or otherwise may be applied or offset by Customer against any amount required to be paid by Customer to Contractor pursuant to any invoice rendered hereunder.  Any credits due to Customer from Contractor pursuant to this Agreement, such as amounts paid by Customer to Contractor in excess of amounts due to Contractor, that are not so applied against Contractor’s invoice for any reason shall be paid to Customer by Contractor within thirty (30) days following Customer's written request for such payment.  This Section shall survive the termination of this Agreement.

6.7
Non-binding Terms.  Any terms and conditions that are typed, printed, or otherwise included in any Contractor invoice rendered pursuant to this Agreement shall be deemed to be solely for the convenience of the parties.  No such term or condition shall be binding upon Customer, and no action by Customer (including, without limitation, the payment of any such invoice in whole or in part) shall be construed as binding Customer with respect to any such term or condition, unless the specific term or condition has been previously agreed to by Contractor and Customer in writing, and is binding upon Customer with respect to such invoice by virtue of this Agreement or a binding amendment thereto.

6.8
Auditable Records; Disputed Amounts.  Contractor shall keep full and detailed business records and accounts and exercise such controls as may be necessary for proper business and financial management under this Agreement.  Customer shall be afforded access to Contractor's records including, but not limited to, financial records, daily logs, diaries, estimates, reports, and memoranda.  The Contractor shall preserve the records for a period of three (3) years after final payment, or for such longer period as may be required by law.  In the event Customer in good faith disputes any amount on any Contractor invoice, Customer and Contractor agree to use their best efforts to resolve such dispute within ninety (90) days after Customer provides written notification of the dispute to Contractor.  Contractor agrees to provide full supporting documentation concerning any disputed amount or invoice to Customer within thirty (30) days after Customer provides written notification of the dispute to Contractor.  Provided that Customer has furnished written notification of the dispute to Contractor within thirty (30) days after Customer received the disputed invoice, Customer shall have no obligation, during the ninety (90) day period specified above, to pay any amount that Customer reasonably disputes hereunder.  This Section shall survive the termination of this Agreement.

6.9
Taxes.  Contractor represents and warrants that it is an independent contractor for purposes of federal, state, and local employment taxes.  Contractor agrees that Customer is not responsible to collect or withhold any federal, state, or local employment taxes, including, but not limited to, income tax withholding and social security contributions, for Contractor or its employees.  Any and all taxes, interest or penalties, including, but not limited to, any federal, state, or local withholding or employment taxes, imposed, assessed, or levied as a result of this Agreement shall be paid or withheld by Contractor or, if assessed against and paid by Customer, shall be reimbursed by Contractor upon demand by Customer.

7.
Non-Disclosure of Confidential Information.  Contractor acknowledges that it may be exposed to or acquire communication or data of Customer that is confidential, privileged communication not intended to be disclosed to third parties.  For the purposes of this Agreement, the term “Confidential Information” shall mean all information and documentation of Customer that:  (a) has been marked "confidential" or with words of similar meaning, at the time of disclosure; (b) if disclosed orally or not marked "confidential" or with words of similar meaning, was subsequently summarized in writing and marked “confidential” or with words of similar meaning; or, (c) any Confidential Information derived from information of Customer.  Contractor agrees to hold all Confidential Information in strict confidence and not to copy, reproduce, sell, transfer, or otherwise dispose of, give or disclose such Confidential Information to third parties.  Contractor shall use its best efforts to assist Customer in identifying and preventing any unauthorized use or disclosure of any Confidential Information.  Upon termination of this Agreement, Contractor shall immediately return to AFLAC all copies, in whatever form, of any and all Confidential Information which are in Contractor's possession, custody, or control.  Contractor acknowledges that breach of Contractor’s obligation of confidentiality may give rise to irreparable injury to Customer, which damage may be inadequately compensable in the form of monetary damages.  Accordingly, Customer may seek and obtain injunctive relief against the breach or threatened breach, in addition to any other legal remedies which may be available.  The provisions of this Section shall survive the termination of this Agreement.

8.
Non-disclosure, Confidentiality, and Security of Protected Health Information.  If Contractor shall have access to any individually identifiable information of the policyholders of Customer or any information of Customer that is defined as “Protected Health information” (such identifiable or protected health information shall be individually and collectively known as the “Protected Health Information”) in the Health Insurance Portability and Accountability Act of 1996, as amended, and the regulations issued thereunder (collectively, “Health Insurance Portability and Accountability Act of 1996” or “HIPAA”), Contractor agrees that it shall execute a “Business Associate Agreement” with Customer that provides for the protection of the privacy and security of Protected Health Information.

9.
Information Security.  Contractor acknowledges that Customer has implemented an information security program (the Customer Information Security Program, as the same may be amended) to protect Customer’s information assets, such information assets as further defined and classified in the Customer Information Security Program (collectively, the “Protected Data”).  Where Contractor has access to the Protected Data, Contractor acknowledges and agrees to the following. 

9.1
Undertaking by Contractor.  Without limiting Contractor’s obligation of confidentiality as further described herein, Contractor shall be responsible for establishing and maintaining an information security program that is designed to: (i) ensure the security and confidentiality of the Protected Data; (ii) protect against any anticipated threats or hazards to the security or integrity of the Protected Data; (iii) protect against unauthorized access to or use of the Protected Data;   (iv) ensure the proper disposal of Protected Data; and, (v) ensure that all subcontractors of Contractor, if any, comply with all of the foregoing.  In no case shall the safeguards of Contractor’s information security program be less stringent than the information security safeguards used by the Customer Information Security Program as provided by Customer to Contractor for this purpose.  The Customer Information Security Program is Confidential Information of Customer. 

9.2
Right of Audit by Customer.  Customer shall have the right to review Contractor’s information security program from time to time during the term of this Agreement.  During the performance of the Services, on an ongoing basis from time to time and without notice, Customer, at its own expense, shall be entitled to perform, or to have performed, an on-site audit of Contractor’s information security program.  In lieu of an on-site audit, upon request by Customer, Contractor agrees to complete, within forty-five (45 days) of receipt, an audit questionnaire provided by Customer regarding Contractor’s information security program.

9.3
Audit by Contractor.  During the term of this Agreement, no less than annually, Contractor shall conduct an independent third-party audit of its information security program and provide such audit findings to Customer.
9.4
Audit Findings. Contractor shall implement any required safeguards as identified by Customer or information security program audits.
9.5
Indemnification by Contractor. Without limiting Contractor’s other obligations of indemnification herein, Contractor shall defend, indemnify, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or recoverable from any Customer Indemnitee, on account of the failure of Contractor to perform its obligations imposed herein. 
10.
Indemnification by Contractor.
10.1.
General Indemnification by Contractor.  Contractor agrees to indemnify, defend, and hold Customer, its officers, directors, agents, and employees (each, an “Indemnitee,” and collectively, the “Indemnitees”) harmless from and against any and all liabilities, damages, losses, expenses, claims, demands, suits, fines, or judgments (collectively “Claims”), including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, by reason of any Claim arising out of or relating to any act, error or omission, or misconduct of Contractor or its Staff during the performance of this Agreement, including, without limitation, Claims arising out of or relating to: (a) the violation of any laws, rules, orders, regulations, code, or ordinances of any governmental entity having jurisdiction over Contractor or the Project; (b) any claims, actions, charges, liens, or disputes by persons or entities furnished by or employed by Contractor related to employment or termination thereof; (c) bodily injury (including death) or damage to tangible personal or real property; or, (d) breaches of any representations made under this Agreement.

10.1.1
Indemnification Procedures Relating to Liens.  Upon the request of Customer, Contractor shall immediately cause the effect of any lien to be removed from the Project and the real property upon which it is located.  Contractor may litigate any lien provided Contractor causes the effect thereof to be removed promptly in advance from the Project and the real property upon which it is located.  In the event Contractor fails to have a lien promptly removed, Customer may use any means to have such lien removed and Customer shall recover all related costs from any amount owed to Contractor or by charging such cost to Contractor.  

10.2.
Repair of Damage.  Contractor shall promptly repair or pay for repair of any damage identified by Customer resulting from Contractor’s performance of the Services.  Where Contractor fails to make such repairs or pay for repairs, Customer may recover the cost of the remediation from any amount owed to Contractor or by charging such cost to Contractor.

10.3.
Loss of Keys.  In the event that Contractor is given keys to any portion of a secured area for the Services, the loss of keys by Contractor will result in the total re-key of the affected secured areas at Contractor’s sole expense.  Where Contractor fails to pay for re-keying, Customer may recover the cost of re-keying from any amount owed to Contractor or by charging such cost to Contractor.

10.4.
Risk of Loss by Contractor.  Storage of Contractor equipment or Materials shall be allowed only with Customer’s prior written approval and at Contractor’s sole risk.  Contractor shall indemnify Customer against any loss or damage of the same.

11.
Indemnification Procedures.  Promptly after receipt by Customer of a threat of any action, or a notice of the commencement, or filing of any action against Customer or any Customer Indemnitee, Customer shall give notice thereof to Contractor, provided that failure to give or delay in giving such notice to Contractor shall not relieve Contractor of any liability it may have to Customer or any Customer Indemnitee except to the extent that Contractor demonstrates that the defense of such action is prejudiced thereby.  Customer shall not independently defend or respond to any such claim; provided, however, that: (a) Customer may defend or respond to any such claim, at Contractor's expense, if Customer’s counsel determines, in its sole discretion, that such defense or response is necessary to preclude a default judgment from being entered against Customer; and, (b) Customer shall have the right, at its own expense, to monitor Contractor's defense of any such claim.  Contractor shall have sole control of the defense and of all negotiations for settlement of such action.  At Contractor’s request, Customer shall cooperate with Contractor in defending or settling any such action; provided, however, that Contractor shall reimburse Customer for all reasonable out-of-pocket costs incurred by Customer (including, without limitation, reasonable attorneys’ fees and expenses) in providing such cooperation.  

12.
Limitation of Liability.  NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, CONTRACTOR SHALL NOT BE LIABLE FOR ANY INDIRECT, SPECIAL, AND/OR CONSEQUENTIAL DAMAGES, ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE FOREGOING EXCULPATION OF LIABILITY SHALL NOT APPLY WITH RESPECT TO DAMAGES INCURRED AS A RESULT OF THE NEGLIGENCE OR MISCONDUCT OF CONTRACTOR.  CONTRACTOR SHALL BE LIABLE TO CUSTOMER FOR ANY DIRECT DAMAGES ARISING OUT OF OR RELATING TO THE PERFORMANCE OF CONTRACTOR OR THE FAILURE OF CONTRACTOR TO PERFORM UNDER THIS AGREEMENT. NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, CUSTOMER ASSUMES NO LIABILITY FOR INJURY, DAMAGE, OR UNLAWFUL ACTS AND ALL LIABILITY FOR THE SAME IS THE SOLE RESPONSIBILITY OF THE CONTRACTOR.  This Section shall survive the termination of this Agreement.

13.
Insurance.
13.1
Contractor shall, at its own cost and expense, procure and maintain in full force and effect during the term of this Agreement, policies of insurance, of the type(s) and in the minimum amount(s) stated herein, with responsible insurance carriers duly qualified in those states (locations) where the Services are to be performed, covering the operations of Contractor, pursuant to this Agreement.   

	TYPES OF INSURANCE
	LIMITS OF LIABILITY

(Minimum Amounts)

	Comprehensive or Commercial General Liability and Third Party Property Damage
	$1,000,000 per occurrence, $2,000,000 aggregate



	Excess Liability insurance
	$2,000,000 per occurrence, $2,000,000 aggregate

	Comprehensive or Business Automobile Liability; Personal Injury (including bodily injury) and Third Party Property Damage
	$500,000 per occurrence

	Workers' Compensation
	Statutory limits

	Employer’s Liability
	$500,000 per accident

	Professional Errors and Omissions Insurance
	$1,000,000 per occurrence, $1,000,000 aggregate


13.2
Customer shall be named as an additional insured in such policies which shall contain standard cross liability clauses.  Contractor shall cause the liability it assumed under this Agreement to be specifically insured under the contractual liability section of the liability insurance policies. The liability policy shall be primary without right of contribution from any insurance by Customer.  Such policies shall require that Customer be given not less than thirty (30) days prior written notice of any cancellation thereof or material change therein. Customer shall have the right to request an adjustment of Limits of Liability for General Liability and Errors and Omissions Insurance as Contractor’s exposure to Customer increases (i.e. if Contractor’s annual payment is expected to be $2,000,000 then $1,000,000 limits are no longer adequate).

13.3
Upon Customer’s request, Contractor shall provide Customer with certificates of insurance evidencing all of the above coverage, including all special requirements specifically noted above, if any, and shall provide Customer with certificates of insurance evidencing renewal or substitution of such insurance thirty (30) days prior to the effective date of such renewal or substitution.  

14.
General.

14.1
Relationship between Customer and Contractor.  Contractor represents and warrants that it is an independent contractor with no authority to contract for Customer or in any way to bind or to commit Customer to any agreement of any kind or to assume any liabilities of any nature in the name of or on behalf of Customer.  Under no circumstances shall Contractor, or any of its staff, hold itself out as or be considered an agent employee, joint venture, or partner of Customer.  In recognition of Contractor’s status as independent contractor, Customer shall carry no Workers’ Compensation insurance or any health or accident insurance to cover Contractor or Contractor’s agents or staff.  Customer shall not pay any contributions to Social Security, unemployment insurance, federal or state withholding taxes, any other applicable taxes whether federal, state, or local, nor provide any other contributions or benefits which might be expected in an employer-employee relationship.  Neither Contractor nor its staff, shall be eligible for, participate in, or accrue any direct or indirect benefit under any other compensation, benefit, or pension plan of Customer.

14.2
Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of New York and the federal laws of the United States of America.  Contractor hereby consents and submits to the jurisdiction and forum of the state and federal courts in the State of New York in all questions and controversies arising out of this Agreement.  

14.3
Compliance With Laws; Customer Policies and Procedures.  Both parties agree to comply with all applicable federal, state, and local laws, executive orders and regulations issued, where applicable.  Contractor shall comply with Customer policies and procedures where the same are posted, conveyed, or otherwise made available to Contractor.  Without limiting Contractor’s other obligations of indemnification herein, Contractor shall defend, indemnify, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or recoverable from Customer, on account of the failure of Contractor to perform its obligations imposed herein.

14.4
Force Majeure.  Neither party shall be liable for delays or any failure to perform under this Agreement due to causes beyond its reasonable control.  Such delays include, but are not limited to, fire, explosion, flood or other natural catastrophe, governmental legislation, acts, orders, or regulation, strikes or labor difficulties, to the extent not occasioned by the fault or negligence of the delayed party.  Any such excuse for delay shall last only as long as the event remains beyond the reasonable control of the delayed party.  However, the delayed party shall use its best efforts to minimize the delays caused by any such event beyond its reasonable control.  The delayed party must notify the other party promptly upon the occurrence of any such event, or performance by the delayed party will not be considered excused pursuant to this Section, and inform the other party of its plans to resume performance.

14.5
Advertising and Publicity.  Contractor shall not use the name of or refer to Customer directly or indirectly in any advertisement, news release, or professional or trade publication without prior written approval from Customer.  Contractor may include Customer on its customer lists and, upon notice and consent, such consent not to be unreasonably withheld, Contractor may use Customer as a reference.  This Section shall survive the termination of this Agreement.

14.6
No Waiver.  The failure of either party at any time to require performance by the other party of any provision of this Agreement shall in no way affect that party's right to enforce such provisions, nor shall the waiver by either party of any breach of any provision of this Agreement be taken or held to be a waiver of any further breach of the same provision.

14.7
Notices.  Any notice given pursuant to this Agreement shall be in writing and shall be given by personal service or by United States certified mail, return receipt requested, postage prepaid to the addresses appearing at the end of this Agreement, or as changed through written notice to the other party.  Notice given by personal service shall be deemed effective on the date it is delivered to the addressee, and notice mailed shall be deemed effective on the third day following its placement in the mail addressed to the addressee.

14.8
Assignment of Agreement.  This Agreement and the obligations of Contractor hereunder are personal to Contractor and its staff.  Neither Contractor nor any successor, receiver, or assignee of Contractor shall directly or indirectly assign this Agreement or the rights or duties created by this Agreement, whether such assignment is effected in connection with a sale of Contractor's assets or stock or through merger, an insolvency proceeding or otherwise, without the prior written consent of Customer.  Customer, at Customer’s sole election, may assign any and all of its rights and obligations under this Agreement to: (a) any affiliate of Customer; or, (b) any company that succeeds to substantially all of Customer's business.

14.10
Entire Agreement.  This Agreement and its attached exhibits, if any, constitute the entire agreement between the parties and supersede any and all previous representations, understandings, discussions, or agreements between Customer and Contractor as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by Customer and Contractor.  Customer and Contractor each acknowledge that it has had the opportunity to review this Agreement with its legal counsel.  From time to time, the parties hereto may execute one or more supplements as exhibits to this Agreement.  Such exhibits, when signed by a representative of each of the parties, shall be incorporated herein and references to particular exhibits herein shall apply to such supplemental exhibits.  Unless expressly provided for in the applicable exhibit, in the event of a conflict between the provisions contained in this Agreement and those contained in any exhibit to this Agreement, the provisions contained in the Agreement, as the case may be, shall prevail. 

14.11
Cumulative Remedies.  All rights and remedies of Customer herein shall be in addition to all other rights and remedies available at law or in equity, including, without limitation, specific performance for the enforcement of this Agreement, and temporary and permanent injunctive relief.

14.12
Counterparts; Facsimile. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same Agreement.  The parties agree that a facsimile signature may substitute for and have the same legal effect as the original signature.

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Effective Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Contractor”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	CUSTOMER

[Notice Address]


	Attention:


EXHIBIT A-___
Contractor’s Statement of Work

This Exhibit A - Contractor’s Statement of Work shall be incorporated in and governed by the terms of that certain Master Agreement for Construction Services by and between [CUSTOMER NAME] (“Customer”) and [OTHER PARTY NAME] (“Contractor”) dated [Effective Date], as amended (the “Agreement”). Unless expressly provided for in this Exhibit A, in the event of a conflict between the provisions contained in the Agreement and those contained in this Exhibit A, the provisions contained in the Agreement shall prevail.

A.1
Project / Services: [Enter title of the project, project or service description, scope, and objectives.]

A.2
Services: [Enter a brief description of the services to be provided by Contractor and any deliverables resulting therein.]

A.3
Worksite(s): [Enter the names and locations of the worksite(s).]

A.4
Tenant(s): [If applicable, enter the names and locations of the Customer tenants that the Services are being performed on behalf of or in the work area of; otherwise, specify “Not Applicable.”]

A.5
Contractor Proposal: [If applicable, enter the title and date of the Contractor’s proposal; otherwise, specify “Not Applicable.”]

A.6
Name of SubContractor(s): [Enter full name, address for notice, contact information, including e-mail for all subContractors known at the time of contracting; otherwise, specify “Not Applicable.”]

A.7
Materials: [If applicable, enter a listing and brief description of materials to be provided by Customer or by Contractor; otherwise, specify “Not Applicable.”]

A.8
Equipment: [If applicable, enter a listing and brief description of equipment to be provided by Customer or by Contractor; otherwise, specify “Not Applicable.”]

A.9
Documents: [If applicable, enter any documents provided by Customer or to be provided by Contractor; otherwise, specify “Not Applicable.”]

A.10
Start Date: [Enter the date on which the Services are scheduled to commence.]

A.11
End Date: [Enter the date on which, according to the Schedule, the Services are scheduled to end and all deliverables, if any, should be delivered.]

A.12
Schedule: [If applicable, enter the detailed project schedule in this section or as an attachment by title; otherwise specify “As per Start Date and End Date.”]

A.13
Cost (Not-to-exceed): [Enter the total and full amount of the costs for the Project / Services, including labor, materials, equipment, etc.  Clearly specify what is included in the Cost.]

A.14
Payments: [Enter a description of the payments framework: fixed-fee, rates, periodic payments, etc.]

A.15
Insurance: [If applicable, enter the types and amounts of coverage if different than specified in the Agreement; otherwise, specify “Not Applicable.”]

A.16
Name of Customer Project Manager: [Enter full name, address for notice, contact information, including e-mail.]

A.17
Name of Contractor Project Manager: [Enter full name, address for notice, contact information, including e-mail.]

A.18
Additional Terms and Conditions: [Enter any additional terms and conditions as applicable; otherwise, specify “Not Applicable.”]

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Start Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Contractor”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
FOR REFERENCE ONLY
	Name: 
FOR REFERENCE ONLY

	
	

	Title:
FOR REFERENCE ONLY
	Title: 
FOR REFERENCE ONLY

	
	

	Date:

	Date:


	
	


MASTER AGREEMENT FOR FACILITY SERVICES

This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [CUSTOMER NAME] (“Customer”), with its principal place of business located at [Customer Address], and [OTHER PARTY NAME] (“Contractor”), with its principal place of business located at [Other Party Address].

RECITALS

WHEREAS, Contractor has experience and expertise in the business of providing the services contemplated under this Agreement (the “Services,” as further described herein);

WHEREAS, Customer has provided its specifications and requirements to Contractor for the purpose of providing Services that meet the needs and purposes of Customer;

WHEREAS, Contractor shall provide Services that meet the specifications and requirements of Customer to the satisfaction of Customer;

WHEREAS, Customer desires to have Contractor provide the Services to Customer; and,

WHEREAS, Contractor desires to supply such Services to Customer on the terms and conditions contained herein.

NOW THEREFORE, in consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, Contractor and Customer hereby agree as follows:
1.
Contractor Services.  Contractor agrees to provide, in accordance with the terms of this Agreement, the services as set forth on an Exhibit A (sequentially numbered) in the form of the Exhibit A attached hereto or in other statements of work containing substantially similar information and identified as an Exhibit A (the "Services") at the worksite described therein (the “Worksite).  Unless otherwise specified in an Exhibit A, the Services shall include all labor, materials, and equipment, including, without limitation, the delivery, storage, handling, and installation of material, as well as related and incidental work necessary to result in the successful delivery of the Services.  Contractor shall provide Customer and any inspector free access to examine the performance of the Services.

1.1
Standard of Performance; Guarantee.  Contractor shall perform the Services in a competent and professional workmanlike manner and in accordance with the highest professional standards.  If Customer discovers deficiencies in the Services, then Customer will notify Contractor and Contractor must correct, without additional charge to Customer, all identified deficiencies within ten (10) calendar days of the notification of Customer or such other period as may be permitted by Customer.  If Contractor fails to correct the identified deficiencies within the permitted period, Customer may perform these tasks itself, or through third parties, and recover the cost of the remediation from any amount owed to Contractor or by charging such cost to Contractor.

1.2
Hazards; Hazardous Materials.  Contractor shall immediately notify Customer of any hazard it discovers, as well as hazardous materials, in connection with the Services.

1.3
Security; Interference.  Contractor is responsible for ensuring that any of its Staff do not disturb the personal property of Customer or any tenant, as the case may be.  Contractor shall use its best efforts to minimize inconvenience to Customer and any tenant, as the case may be.

1.4
Clean-up.  Contractor shall keep the Worksite and surrounding area free from accumulation of waste materials or rubbish caused by the Services.  At completion of the Services, Contractor shall remove rubbish, Contractor equipment, waste, and surplus material that are not the property of Customer from the Worksite.

1.5
Inside Delivery of Material, Equipment, Other Items.  Where Contractor is required under an Exhibit A to deliver Materials, equipment, or other items within an Customer facility, Contractor must provide “inside” delivery of such items using Customer’s freight elevator unless otherwise specified in the Exhibit A.  Unless otherwise agreed by Customer, pallets are not permitted in Customer’s freight elevator.

1.6
Change Orders.  Customer shall have the right, at any time and without previous notification, by means of a change order (a “Change Order”), to make changes within the general scope of an Exhibit A.  Where a Change Order may result in an adjustment to the Cost or Schedule, Contractor must provide a written estimate of such adjustment to Customer within five (5) calendar days of Contractor’s receipt of a Change Order or such other period permitted by Customer.  Upon approval by Customer of Contractor’s written estimate to complete the Change Order, the parties shall each ratify the Change Order indicating any adjustments to the Cost or Schedule, such Change Order being incorporated as a part of the applicable Exhibit A and attached thereto.  If a Change Order decreases the Cost or Schedule, then an adjustment will be made to the same by Customer.

2. 
Contractor Staff.  Contractor shall investigate, hire, pay, supervise, and discharge all staff required to perform the Services.  Contractor shall establish appropriate procedures and controls so that all Services performed hereunder by an alien shall be performed only by an alien who is legally eligible for employment under United States immigration laws.  Upon the request of Customer, Contractor shall furnish to Customer a certificate of such eligibility with respect to each employee performing the Services.  For the purposes of this Agreement, the staff, if any, of Contractor shall include its officers, directors, agents, employees, materialmen, and subcontractors (collectively, the “Staff”).

2.1
Suitability of Staff.  Staff assigned to perform the Services shall have the experience and qualifications to perform the same in a professional, efficient, and timely manner.  If Customer determines that any of the Staff are unsuitable, Customer shall advise Contractor of such determination, and Contractor shall immediately replace such Staff. 

2.2
Subcontracting.  Contractor shall not enter into any subcontracts for the performance of the Services, or assign or transfer any of its rights or obligations under this Agreement, without the prior written consent of Customer and any attempt to do so shall be void and without further effect.  Consent by Customer of the subcontracting by Contractor of any of the Services shall not relieve Contractor of any of its duties or obligations under this Agreement, and Contractor shall indemnify and hold Customer harmless from any payment required to be paid to any such subcontractors.

3.
Term and Termination; Time is of the Essence. This Agreement is legally binding as of the Effective Date, and, unless terminated as provided herein, shall continue until terminated by Customer.  Customer may terminate this Agreement or any Exhibit A, in whole or in part, at any time for any reason upon written notice to Contractor.  In the case of termination by Customer prior to the completion of the Services, Contractor shall be compensated by Customer for all Services performed and accepted by Customer prior to the date of termination.  Time is of the essence of this Agreement and of each Exhibit A.

4.
Materials.  Unless otherwise specified in an Exhibit A, Contractor shall provide all materials necessary for the successful delivery or completion of the Services and that meet the Specifications (the “Materials,” as further described in an Exhibit A or as required by the Services).

4.1
Transportation of Materials.  Unless otherwise indicated in an Exhibit A, all costs associated with collection and transport of Materials shall be included in the Cost.

4.2
Substitution of Customer Materials.  Where Customer provides the Materials, Contractor is strictly prohibited from substituting other materials for Materials provided by Customer.  Any evidence indicating that Contractor has done so will be grounds for immediate termination of this Agreement or an Exhibit A, in whole or in part, and possible criminal prosecution.

4.3
Inadequate Materials.  Customer can request the removal or replacement by Contractor, at no additional cost to Customer, of any Materials provided by Contractor that does not meet the Specifications.  Contractor must remove or replace such Materials within ten (10) calendar days of the notification by Customer or such other period permitted by Customer.  If Contractor fails to correct the identified deficiencies within the permitted period, Customer may perform these tasks itself, or through third parties, and recover the cost of the remediation from any amount owed to Contractor or by charging such cost to Contractor.

5.
Equipment.  All equipment, including tools, utilized or provided by Contractor in the performance of the Services must be in optimum functioning condition and made of the best quality in its respective class, and must comply with the Specifications, if applicable.  Delivery, storage, maintenance, and handling of equipment utilized or provided by Contractor are the responsibility of Contractor.  Customer can request the replacement of any equipment utilized or provided by Contractor which, in Customer’s opinion, does not meet the Specifications.  Where Customer provides equipment, Contractor agrees to keep such equipment in good order and not permit waste (ameliorative or otherwise) or damage to the same.  Contractor shall return equipment provided by Customer to Customer in substantially the same condition as when Contractor began using the same, ordinary wear and tear excepted.

6.
Fees and Billing Procedures.  Customer agrees to pay Contractor for the Services in accordance with the fee(s) set forth in the applicable Exhibit A (the “Cost”).  

6.1
Time of Payment.  Any amount due Contractor pursuant to an Exhibit A for Services performed which payment is not otherwise specified shall be due and payable forty-five (45) days after receipt by Customer of an invoice from Contractor.

6.2
Services Provided on a Fixed-fee Basis.  Where an Exhibit A specifies Services to be performed on a fixed-fee basis, the Cost shall include all costs necessary for the successful delivery or completion of the Services.

6.3
Services Provided on an Hourly Basis.  Where the Services are billed to Customer on an hourly basis, Contractor shall submit to Customer an accurate time sheet approved and signed by Contractor and Customer.   Unless otherwise stated in an Exhibit A, the Cost shall be a “not to exceed” amount and will be a maximum pay-out under the same.

6.4
Scheduled Payments.  Where an Exhibit A specifies Services to be performed on a scheduled basis, such as periodic payments or progress payments, such payments shall be made based on the payment schedule and in the amounts specified in such Exhibit A.

6.5
Billing Procedures.  Unless otherwise provided for under an Exhibit A, Contractor shall bill to Customer the amounts due pursuant to an Exhibit A by Contractor’s invoice, on a monthly basis in arrears.  Such invoice shall contain: (a) Customer purchase order number, if any, and Contractor invoice number; (b) Project name / number; (c) description of Services rendered; (d) the fixed fee or scheduled payment, or portion thereof, that is due; (e) name of Contractor’s Staff, if any, number of hours, and hourly rate of each of Contractor’s Staff where Services are billed on an hourly basis; (f) “as built" or other drawings or documentation where required by Customer or specified in an Exhibit A; (g) material charges, if any; (h) equipment charges, if any, (i) all other charges, if any, as applicable and as permitted under an Exhibit A; (j) taxes, if any; and, (k) total amount due  Contractor shall forward invoices to:

Customer

[Billing Address]

6.6
Credits.  Any credits or other amounts due to Customer from Contractor pursuant to this Agreement or otherwise may be applied or offset by Customer against any amount required to be paid by Customer to Contractor pursuant to any invoice rendered hereunder.  Any credits due to Customer from Contractor pursuant to this Agreement, such as amounts paid by Customer to Contractor in excess of amounts due to Contractor, that are not so applied against Contractor’s invoice for any reason shall be paid to Customer by Contractor within thirty (30) days following Customer's written request for such payment.  This Section shall survive the termination of this Agreement.

6.7
Non-binding Terms.  Any terms and conditions that are typed, printed, or otherwise included in any Contractor invoice rendered pursuant to this Agreement shall be deemed to be solely for the convenience of the parties.  No such term or condition shall be binding upon Customer, and no action by Customer (including, without limitation, the payment of any such invoice in whole or in part) shall be construed as binding Customer with respect to any such term or condition, unless the specific term or condition has been previously agreed to by Contractor and Customer in writing, and is binding upon Customer with respect to such invoice by virtue of this Agreement or a binding amendment thereto.

6.8
Auditable Records; Disputed Amounts.  Contractor shall keep full and detailed business records and accounts and exercise such controls as may be necessary for proper business and financial management under this Agreement.  Customer shall be afforded access to Contractor's records including, but not limited to, financial records, daily logs, diaries, estimates, reports, and memoranda.  The Contractor shall preserve the records for a period of three (3) years after final payment, or for such longer period as may be required by law.  In the event Customer in good faith disputes any amount on any Contractor invoice, Customer and Contractor agree to use their best efforts to resolve such dispute within ninety (90) days after Customer provides written notification of the dispute to Contractor.  Contractor agrees to provide full supporting documentation concerning any disputed amount or invoice to Customer within thirty (30) days after Customer provides written notification of the dispute to Contractor.  Provided that Customer has furnished written notification of the dispute to Contractor within thirty (30) days after Customer received the disputed invoice, Customer shall have no obligation, during the ninety (90) day period specified above, to pay any amount that Customer reasonably disputes hereunder.  This Section shall survive the termination of this Agreement.

6.9
Taxes.  Contractor represents and warrants that it is an independent contractor for purposes of federal, state, and local employment taxes.  Contractor agrees that Customer is not responsible to collect or withhold any federal, state, or local employment taxes, including, but not limited to, income tax withholding and social security contributions, for Contractor or its employees.  Any and all taxes, interest or penalties, including, but not limited to, any federal, state, or local withholding or employment taxes, imposed, assessed, or levied as a result of this Agreement shall be paid or withheld by Contractor or, if assessed against and paid by Customer, shall be reimbursed by Contractor upon demand by Customer.

7.
Non-Disclosure of Confidential Information.  Contractor acknowledges that it may be exposed to or acquire communication or data of Customer that is confidential, privileged communication not intended to be disclosed to third parties.  For the purposes of this Agreement, the term “Confidential Information” shall mean all information and documentation of Customer that:  (a) has been marked "confidential" or with words of similar meaning, at the time of disclosure; (b) if disclosed orally or not marked "confidential" or with words of similar meaning, was subsequently summarized in writing and marked “confidential” or with words of similar meaning; or, (c) any Confidential Information derived from information of Customer.  Contractor agrees to hold all Confidential Information in strict confidence and not to copy, reproduce, sell, transfer, or otherwise dispose of, give or disclose such Confidential Information to third parties.  Contractor shall use its best efforts to assist Customer in identifying and preventing any unauthorized use or disclosure of any Confidential Information.  Upon termination of this Agreement, Contractor shall immediately return to AFLAC all copies, in whatever form, of any and all Confidential Information which are in Contractor's possession, custody, or control.  Contractor acknowledges that breach of Contractor’s obligation of confidentiality may give rise to irreparable injury to Customer, which damage may be inadequately compensable in the form of monetary damages.  Accordingly, Customer may seek and obtain injunctive relief against the breach or threatened breach, in addition to any other legal remedies which may be available.  The provisions of this Section shall survive the termination of this Agreement.

8.
Non-disclosure, Confidentiality, and Security of Protected Health Information.  If Contractor shall have access to any individually identifiable information of the policyholders of Customer or any information of Customer that is defined as “Protected Health information” (such identifiable or protected health information shall be individually and collectively known as the “Protected Health Information”) in the Health Insurance Portability and Accountability Act of 1996, as amended, and the regulations issued thereunder (collectively, “Health Insurance Portability and Accountability Act of 1996” or “HIPAA”), Contractor agrees that it shall execute a “Business Associate Agreement” with Customer that provides for the protection of the privacy and security of Protected Health Information.

9.
Information Security.  Contractor acknowledges that Customer has implemented an information security program (the Customer Information Security Program, as the same may be amended) to protect Customer’s information assets, such information assets as further defined and classified in the Customer Information Security Program (collectively, the “Protected Data”).  Where Contractor has access to the Protected Data, Contractor acknowledges and agrees to the following. 

9.1
Undertaking by Contractor.  Without limiting Contractor’s obligation of confidentiality as further described herein, Contractor shall be responsible for establishing and maintaining an information security program that is designed to: (i) ensure the security and confidentiality of the Protected Data; (ii) protect against any anticipated threats or hazards to the security or integrity of the Protected Data; (iii) protect against unauthorized access to or use of the Protected Data;   (iv) ensure the proper disposal of Protected Data; and, (v) ensure that all subcontractors of Contractor, if any, comply with all of the foregoing.  In no case shall the safeguards of Contractor’s information security program be less stringent than the information security safeguards used by the Customer Information Security Program as provided by Customer to Contractor for this purpose.  The Customer Information Security Program is Confidential Information of Customer. 

9.2
Right of Audit by Customer.  Customer shall have the right to review Contractor’s information security program from time to time during the term of this Agreement.  During the performance of the Services, on an ongoing basis from time to time and without notice, Customer, at its own expense, shall be entitled to perform, or to have performed, an on-site audit of Contractor’s information security program.  In lieu of an on-site audit, upon request by Customer, Contractor agrees to complete, within forty-five (45 days) of receipt, an audit questionnaire provided by Customer regarding Contractor’s information security program.

9.3
Audit by Contractor.  During the term of this Agreement, no less than annually, Contractor shall conduct an independent third-party audit of its information security program and provide such audit findings to Customer.
9.4
Audit Findings. Contractor shall implement any required safeguards as identified by Customer or information security program audits.
9.5
Indemnification by Contractor. Without limiting Contractor’s other obligations of indemnification herein, Contractor shall defend, indemnify, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or recoverable from any Customer Indemnitee, on account of the failure of Contractor to perform its obligations imposed herein. 
10.
Indemnification by Contractor.
10.1.
General Indemnification by Contractor.  Contractor agrees to indemnify, defend, and hold Customer, its officers, directors, agents, and employees (each, an “Indemnitee,” and collectively, the “Indemnitees”) harmless from and against any and all liabilities, damages, losses, expenses, claims, demands, suits, fines, or judgments (collectively “Claims”), including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, by reason of any Claim arising out of or relating to any act, error or omission, or misconduct of Contractor or its Staff during the performance of this Agreement, including, without limitation, Claims arising out of or relating to: (a) the violation of any laws, rules, orders, regulations, code, or ordinances of any governmental entity having jurisdiction over Contractor or the Project; (b) any claims, actions, charges, liens, or disputes by persons or entities furnished by or employed by Contractor related to employment or termination thereof; (c) bodily injury (including death) or damage to tangible personal or real property; or, (d) breaches of any representations made under this Agreement.

10.1.1
Indemnification Procedures Relating to Liens.  Upon the request of Customer, Contractor shall immediately cause the effect of any lien to be removed from the Project and the real property upon which it is located.  Contractor may litigate any lien provided Contractor causes the effect thereof to be removed promptly in advance from the Project and the real property upon which it is located.  In the event Contractor fails to have a lien promptly removed, Customer may use any means to have such lien removed and Customer shall recover all related costs from any amount owed to Contractor or by charging such cost to Contractor.  

10.2.
Repair of Damage.  Contractor shall promptly repair or pay for repair of any damage identified by Customer resulting from Contractor’s performance of the Services.  Where Contractor fails to make such repairs or pay for repairs, Customer may recover the cost of the remediation from any amount owed to Contractor or by charging such cost to Contractor.

10.3.
Loss of Keys.  In the event that Contractor is given keys to any portion of a secured area for the Services, the loss of keys by Contractor will result in the total re-key of the affected secured areas at Contractor’s sole expense.  Where Contractor fails to pay for re-keying, Customer may recover the cost of re-keying from any amount owed to Contractor or by charging such cost to Contractor.

10.4.
Risk of Loss by Contractor.  Storage of Contractor equipment or Materials shall be allowed only with Customer’s prior written approval and at Contractor’s sole risk.  Contractor shall indemnify Customer against any loss or damage of the same.

11.
Indemnification Procedures.  Promptly after receipt by Customer of a threat of any action, or a notice of the commencement, or filing of any action against Customer or any Customer Indemnitee, Customer shall give notice thereof to Contractor, provided that failure to give or delay in giving such notice to Contractor shall not relieve Contractor of any liability it may have to Customer or any Customer Indemnitee except to the extent that Contractor demonstrates that the defense of such action is prejudiced thereby.  Customer shall not independently defend or respond to any such claim; provided, however, that: (a) Customer may defend or respond to any such claim, at Contractor's expense, if Customer’s counsel determines, in its sole discretion, that such defense or response is necessary to preclude a default judgment from being entered against Customer; and, (b) Customer shall have the right, at its own expense, to monitor Contractor's defense of any such claim.  Contractor shall have sole control of the defense and of all negotiations for settlement of such action.  At Contractor’s request, Customer shall cooperate with Contractor in defending or settling any such action; provided, however, that Contractor shall reimburse Customer for all reasonable out-of-pocket costs incurred by Customer (including, without limitation, reasonable attorneys’ fees and expenses) in providing such cooperation.  

12.
Limitation of Liability.  NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, CONTRACTOR SHALL NOT BE LIABLE FOR ANY INDIRECT, SPECIAL, AND/OR CONSEQUENTIAL DAMAGES, ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE FOREGOING EXCULPATION OF LIABILITY SHALL NOT APPLY WITH RESPECT TO DAMAGES INCURRED AS A RESULT OF THE NEGLIGENCE OR MISCONDUCT OF CONTRACTOR.  CONTRACTOR SHALL BE LIABLE TO CUSTOMER FOR ANY DIRECT DAMAGES ARISING OUT OF OR RELATING TO THE PERFORMANCE OF CONTRACTOR OR THE FAILURE OF CONTRACTOR TO PERFORM UNDER THIS AGREEMENT. NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, CUSTOMER ASSUMES NO LIABILITY FOR INJURY, DAMAGE, OR UNLAWFUL ACTS AND ALL LIABILITY FOR THE SAME IS THE SOLE RESPONSIBILITY OF THE CONTRACTOR.  This Section shall survive the termination of this Agreement.

13.
Insurance.
13.1
Contractor shall, at its own cost and expense, procure and maintain in full force and effect during the term of this Agreement, policies of insurance, of the type(s) and in the minimum amount(s) stated herein, with responsible insurance carriers duly qualified in those states (locations) where the Services are to be performed, covering the operations of Contractor, pursuant to this Agreement.   

	TYPES OF INSURANCE
	LIMITS OF LIABILITY

(Minimum Amounts)

	Comprehensive or Commercial General Liability and Third Party Property Damage
	$1,000,000 per occurrence, $2,000,000 aggregate



	Excess Liability insurance
	$2,000,000 per occurrence, $2,000,000 aggregate

	Comprehensive or Business Automobile Liability; Personal Injury (including bodily injury) and Third Party Property Damage
	$500,000 per occurrence

	Workers' Compensation
	Statutory limits

	Employer’s Liability
	$500,000 per accident

	Professional Errors and Omissions Insurance
	$1,000,000 per occurrence, $1,000,000 aggregate


13.2
Customer shall be named as an additional insured in such policies which shall contain standard cross liability clauses.  Contractor shall cause the liability it assumed under this Agreement to be specifically insured under the contractual liability section of the liability insurance policies. The liability policy shall be primary without right of contribution from any insurance by Customer.  Such policies shall require that Customer be given not less than thirty (30) days prior written notice of any cancellation thereof or material change therein. Customer shall have the right to request an adjustment of Limits of Liability for General Liability and Errors and Omissions Insurance as Contractor’s exposure to Customer increases (i.e. if Contractor’s annual payment is expected to be $2,000,000 then $1,000,000 limits are no longer adequate).

13.3
Upon Customer’s request, Contractor shall provide Customer with certificates of insurance evidencing all of the above coverage, including all special requirements specifically noted above, if any, and shall provide Customer with certificates of insurance evidencing renewal or substitution of such insurance thirty (30) days prior to the effective date of such renewal or substitution.  

14.
General.

14.1
Relationship between Customer and Contractor.  Contractor represents and warrants that it is an independent contractor with no authority to contract for Customer or in any way to bind or to commit Customer to any agreement of any kind or to assume any liabilities of any nature in the name of or on behalf of Customer.  Under no circumstances shall Contractor, or any of its staff, hold itself out as or be considered an agent employee, joint venture, or partner of Customer.  In recognition of Contractor’s status as independent contractor, Customer shall carry no Workers’ Compensation insurance or any health or accident insurance to cover Contractor or Contractor’s agents or staff.  Customer shall not pay any contributions to Social Security, unemployment insurance, federal or state withholding taxes, any other applicable taxes whether federal, state, or local, nor provide any other contributions or benefits which might be expected in an employer-employee relationship.  Neither Contractor nor its staff, shall be eligible for, participate in, or accrue any direct or indirect benefit under any other compensation, benefit, or pension plan of Customer.

14.2
Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of New York and the federal laws of the United States of America.  Contractor hereby consents and submits to the jurisdiction and forum of the state and federal courts in the State of New York in all questions and controversies arising out of this Agreement.  

14.3
Compliance With Laws; Customer Policies and Procedures.  Both parties agree to comply with all applicable federal, state, and local laws, executive orders and regulations issued, where applicable.  Contractor shall comply with Customer policies and procedures where the same are posted, conveyed, or otherwise made available to Contractor.  Without limiting Contractor’s other obligations of indemnification herein, Contractor shall defend, indemnify, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or recoverable from Customer, on account of the failure of Contractor to perform its obligations imposed herein.

14.4
Force Majeure.  Neither party shall be liable for delays or any failure to perform under this Agreement due to causes beyond its reasonable control.  Such delays include, but are not limited to, fire, explosion, flood or other natural catastrophe, governmental legislation, acts, orders, or regulation, strikes or labor difficulties, to the extent not occasioned by the fault or negligence of the delayed party.  Any such excuse for delay shall last only as long as the event remains beyond the reasonable control of the delayed party.  However, the delayed party shall use its best efforts to minimize the delays caused by any such event beyond its reasonable control.  The delayed party must notify the other party promptly upon the occurrence of any such event, or performance by the delayed party will not be considered excused pursuant to this Section, and inform the other party of its plans to resume performance.

14.5
Advertising and Publicity.  Contractor shall not use the name of or refer to Customer directly or indirectly in any advertisement, news release, or professional or trade publication without prior written approval from Customer.  Contractor may include Customer on its customer lists and, upon notice and consent, such consent not to be unreasonably withheld, Contractor may use Customer as a reference.  This Section shall survive the termination of this Agreement.

14.6
No Waiver.  The failure of either party at any time to require performance by the other party of any provision of this Agreement shall in no way affect that party's right to enforce such provisions, nor shall the waiver by either party of any breach of any provision of this Agreement be taken or held to be a waiver of any further breach of the same provision.

14.7
Notices.  Any notice given pursuant to this Agreement shall be in writing and shall be given by personal service or by United States certified mail, return receipt requested, postage prepaid to the addresses appearing at the end of this Agreement, or as changed through written notice to the other party.  Notice given by personal service shall be deemed effective on the date it is delivered to the addressee, and notice mailed shall be deemed effective on the third day following its placement in the mail addressed to the addressee.

14.8
Assignment of Agreement.  This Agreement and the obligations of Contractor hereunder are personal to Contractor and its staff.  Neither Contractor nor any successor, receiver, or assignee of Contractor shall directly or indirectly assign this Agreement or the rights or duties created by this Agreement, whether such assignment is effected in connection with a sale of Contractor's assets or stock or through merger, an insolvency proceeding or otherwise, without the prior written consent of Customer.  Customer, at Customer’s sole election, may assign any and all of its rights and obligations under this Agreement to: (a) any affiliate of Customer; or, (b) any company that succeeds to substantially all of Customer's business.

14.10
Entire Agreement.  This Agreement and its attached exhibits, if any, constitute the entire agreement between the parties and supersede any and all previous representations, understandings, discussions, or agreements between Customer and Contractor as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by Customer and Contractor.  Customer and Contractor each acknowledge that it has had the opportunity to review this Agreement with its legal counsel.  From time to time, the parties hereto may execute one or more supplements as exhibits to this Agreement.  Such exhibits, when signed by a representative of each of the parties, shall be incorporated herein and references to particular exhibits herein shall apply to such supplemental exhibits.  Unless expressly provided for in the applicable exhibit, in the event of a conflict between the provisions contained in this Agreement and those contained in any exhibit to this Agreement, the provisions contained in the Agreement, as the case may be, shall prevail. 

14.11
Cumulative Remedies.  All rights and remedies of Customer herein shall be in addition to all other rights and remedies available at law or in equity, including, without limitation, specific performance for the enforcement of this Agreement, and temporary and permanent injunctive relief.

14.12
Counterparts; Facsimile. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same Agreement.  The parties agree that a facsimile signature may substitute for and have the same legal effect as the original signature.

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Effective Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Contractor”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	CUSTOMER

[Notice Address]


	Attention:


EXHIBIT A-___
Contractor’s Statement of Work

This Exhibit A - Contractor’s Statement of Work shall be incorporated in and governed by the terms of that certain Master Agreement for Facility Services by and between [CUSTOMER NAME] (“Customer”) and [OTHER PARTY NAME] (“Contractor”) dated [Effective Date], as amended (the “Agreement”). Unless expressly provided for in this Exhibit A, in the event of a conflict between the provisions contained in the Agreement and those contained in this Exhibit A, the provisions contained in the Agreement shall prevail.

A.1
Project / Services: [Enter title of the project, project or service description, scope, and objectives.]

A.2
Services: [Enter a brief description of the services to be provided by Contractor and any deliverables resulting therein.]

A.3
Worksite(s): [Enter the names and locations of the worksite(s).]

A.4
Tenant(s): [If applicable, enter the names and locations of the Customer tenants that the Services are being performed on behalf of or in the work area of; otherwise, specify “Not Applicable.”]

A.5
Contractor Proposal: [If applicable, enter the title and date of the Contractor’s proposal; otherwise, specify “Not Applicable.”]

A.6
Name of SubContractor(s): [Enter full name, address for notice, contact information, including e-mail for all subContractors known at the time of contracting; otherwise, specify “Not Applicable.”]

A.7
Materials: [If applicable, enter a listing and brief description of materials to be provided by Customer or by Contractor; otherwise, specify “Not Applicable.”]

A.8
Equipment: [If applicable, enter a listing and brief description of equipment to be provided by Customer or by Contractor; otherwise, specify “Not Applicable.”]

A.9
Documents: [If applicable, enter any documents provided by Customer or to be provided by Contractor; otherwise, specify “Not Applicable.”]

A.10
Start Date: [Enter the date on which the Services are scheduled to commence.]

A.11
End Date: [Enter the date on which, according to the Schedule, the Services are scheduled to end and all deliverables, if any, should be delivered.]

A.12
Schedule: [If applicable, enter the detailed project schedule in this section or as an attachment by title; otherwise specify “As per Start Date and End Date.”]

A.13
Cost (Not-to-exceed): [Enter the total and full amount of the costs for the Project / Services, including labor, materials, equipment, etc.  Clearly specify what is included in the Cost.]

A.14
Payments: [Enter a description of the payments framework: fixed-fee, rates, periodic payments, etc.]

A.15
Insurance: [If applicable, enter the types and amounts of coverage if different than specified in the Agreement; otherwise, specify “Not Applicable.”]

A.16
Name of Customer Project Manager: [Enter full name, address for notice, contact information, including e-mail.]

A.17
Name of Contractor Project Manager: [Enter full name, address for notice, contact information, including e-mail.]

A.18
Additional Terms and Conditions: [Enter any additional terms and conditions as applicable; otherwise, specify “Not Applicable.”]

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Start Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Contractor”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
FOR REFERENCE ONLY
	Name: 
FOR REFERENCE ONLY

	
	

	Title:
FOR REFERENCE ONLY
	Title: 
FOR REFERENCE ONLY

	
	

	Date:

	Date:


	
	


MASTER CONTINGENCY FIRM AGREEMENT

This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [CUSTOMER NAME] (“Customer”), with its principal place of business located at [Customer Address], and [OTHER PARTY NAME] (“Supplier”), with its principal place of business located at [Other Party Address].

RECITALS

WHEREAS, Supplier has experience and expertise in the business of providing qualified candidates for consideration of employment of Supplier’s customers;

WHEREAS, Customer desires to have Supplier provide such services to Customer; and,

WHEREAS, Supplier desires to supply such services to Customer on the terms and conditions contained herein.

NOW THEREFORE, in consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, Supplier and Customer hereby agree as follows:

1.
Supplier Services.  Supplier agrees to provide, in accordance with the terms of this Agreement, the services as set forth herein and as further described on an Exhibit A (sequentially numbered) in the form of the Exhibit A attached hereto or in other statements of work containing substantially similar information and identified as an Exhibit A (the "Services").

1.1
Contingent Upon Hire Services.  Based on the requirements of Customer stated in an Exhibit A, Supplier shall present to Customer qualified candidates (“Candidates”) for such positions as Customer may request from time to time.  Supplier shall actively source, recruit, and screen Candidates with experience, educational backgrounds, and certifications or licensing consistent with the needs of Customer and those requirements stated in an Exhibit A.  Services shall include: 1) initial needs assessment with Customer to formulate criteria for Candidate selection; 2) identification of Candidates through resume database review, networking calls, advertising, and other leads; 3) Candidate screening, including employment references, education, and licenses or certifications, through resume reviews and direct telephone interviews; 4) preparation of screening interview notes for submission to Customer; 5) referral of qualified Candidates to Customer; 6) coordination of Candidate interviews with Customer, both telephone and in person; and, 7) assistance with the coordination of, and acceptance, of job offers.  Resumes and other materials concerning Candidates shall be forwarded to the Customer Contact indicated in an Exhibit A.

1.2
Referrals.  Referrals will remain in effect for six (6) months following the date of such Candidate referral.  Should Customer employ such Candidate during the referral period, Supplier shall be due the Fee as further described herein.

1.3
Non-exclusivity.  Nothing herein shall be deemed to preclude Customer from retaining the services of other persons or entities undertaking the same or similar functions as those undertaken by Supplier hereunder or from independently developing or acquiring goods or services that are similar to, or competitive with, the goods or services, as the case may be, contemplated under this Agreement.

1.4
Subcontracting.  Supplier shall not enter into any subcontracts for the performance of the Services, or assign or transfer any of its rights or obligations under this Agreement, without the prior written consent of Customer and any attempt to do so shall be void and without further effect.  Consent by Customer of the subcontracting by Supplier of any of the Services shall not relieve Supplier of any of its duties or obligations under this Agreement, and Supplier shall indemnify and hold Customer harmless from any payment required to be paid to any such subcontractors.

2.
Term and Termination; Time is of the Essence. This Agreement is legally binding as of the Effective Date, and, unless terminated as provided herein, shall continue until terminated by Customer.  Customer may terminate this Agreement or any Exhibit A, in whole or in part, at any time for any reason upon written notice to Supplier.  Time is of the essence of this Agreement and of each Exhibit A.

3.
Fees and Billing Procedures.  Customer agrees to pay Supplier for the Services in accordance with the fee(s) set forth in the applicable Exhibit A.  

1.1
Time of Payment.  Any sum due Supplier pursuant to an Exhibit A for Services performed which payment is not otherwise specified shall be due and payable forty-five (45) days after receipt by Customer of an invoice from; provided, however, that no sum shall be due to Supplier until a Candidate has begun his or her employment with Customer.

1.2
Fee Calculation.  For consideration of the Services, Supplier shall be due a fee of twenty (20%) of a Candidate’s first year base salary (the “Fee”).

1.3
Billing Procedures.  Unless otherwise provided for under an Exhibit A, Supplier shall bill to Customer the sums due pursuant to an applicable Exhibit A by Supplier’s invoice, on a monthly basis in arrears.  Such invoice shall contain: (a) the Candidate’s name; (b) the associated Fee; (c) discounts, if applicable; (d) taxes, if any; (e) total amount due; and, (f) purchase order number provided by Customer, if any..  Supplier shall forward invoices to: 

Customer

[Billing Address]

1.4
No Additional Charges.  Except for the fee described in the applicable Exhibit A, Customer shall not be billed for, or be obligated to pay to Supplier any charges, expenses, or other amounts for the Services or otherwise.

1.5
Fee Guarantee.  Should the Candidate leave Customer for any reason other than reduction-in-force between day one (1) and day ninety (90) of commencement of Candidate’s employment, the Contingency Fee shall be credited to Customer.  Should the Candidate leave Customer for any reason other than reduction-in-force between day ninety one (91) and day three hundred and sixty five (365), Supplier shall provide a replacement Candidate at no additional charge, irrespective of the Fee Calculation.

1.6
Credits.  Any credits or other amounts due to Customer from Supplier pursuant to this Agreement or otherwise may be applied or offset by Customer against any amount required to be paid by Customer to Supplier pursuant to any invoice rendered hereunder.  Any credits due to Customer from Supplier pursuant to this Agreement, such as amounts paid by Customer to Supplier in excess of amounts due to Supplier, that are not so applied against Supplier’s invoice for any reason shall be paid to Customer by Supplier within thirty (30) days following Customer's written request for such payment.  This Section shall survive the termination of this Agreement.

1.7
Non-binding Terms.  Any terms and conditions that are typed, printed, or otherwise included in any Supplier invoice rendered pursuant to this Agreement shall be deemed to be solely for the convenience of the parties.  No such term or condition shall be binding upon Customer, and no action by Customer (including, without limitation, the payment of any such invoice in whole or in part) shall be construed as binding Customer with respect to any such term or condition, unless the specific term or condition has been previously agreed to by Supplier and Customer in writing, and is binding upon Customer with respect to such invoice by virtue of this Agreement or a binding amendment thereto.

1.8
Auditable Records; Disputed Amounts.  Supplier shall maintain accurate records of all fees billable to, and payments made by, Customer in a format that will permit audit for a period of not less than three (3) years after payment has been rendered by Customer.  For such period, upon Customer’s written request, Supplier shall provide Customer with a copy of any annual “SAS 70” or other audit reports prepared by auditors of Supplier, if so prepared.  In the event Customer in good faith disputes any amount on any Supplier invoice, Customer and Supplier agree to use their best efforts to resolve such dispute within ninety (90) days after Customer provides written notification of the dispute to Supplier.  Supplier agrees to provide full supporting documentation concerning any disputed amount or invoice to Customer within thirty (30) days after Customer provides written notification of the dispute to Supplier.  Provided that Customer has furnished written notification of the dispute to Supplier within thirty (30) days after Customer received the disputed invoice, Customer shall have no obligation, during the ninety (90) day period specified above, to pay any amount that Customer reasonably disputes hereunder.  This Section shall survive the termination of this Agreement.

3.9
Taxes.  Supplier represents and warrants that it is an independent contractor for purposes of federal, state, and local employment taxes.  Supplier agrees that Customer is not responsible to collect or withhold any federal, state, or local employment taxes, including, but not limited to, income tax withholding and social security contributions, for Supplier or its employees.  Any and all taxes, interest or penalties, including, but not limited to, any federal, state, or local withholding or employment taxes, imposed, assessed, or levied as a result of this Agreement shall be paid or withheld by Supplier or, if assessed against and paid by Customer, shall be reimbursed by Supplier upon demand by Customer.
4.
Non-Disclosure of Confidential Information.  The parties acknowledge that each party may be exposed to or acquire communication or data of the other party that is confidential, privileged communication not intended to be disclosed to third parties. 

4.1
Meaning of Confidential Information.  For the purposes of this Agreement, the term “Confidential Information” shall mean all information and documentation of a party that:  (a) has been marked "confidential" or with words of similar meaning, at the time of disclosure by such party; (b) if disclosed orally or not marked "confidential" or with words of similar meaning, was subsequently summarized in writing by such party and marked “confidential” or with words of similar meaning; (c) any Confidential Information derived from information of a party; or, (d) with respect to information and documentation of Customer, whether marked “Confidential” or not, consists of Customer’s information and documentation included within any of the following categories:  (i) policyholder, payroll account, agent, customer, member, supplier, or contractor lists; (ii) policyholder, payroll account, agent, customer, member, supplier, or contractor information; (iii) information regarding business plans (strategic and tactical) and operations (including performance); (iv) information regarding administrative, financial, or marketing activities; (v) pricing information; (vi) personnel information; (vii) products and/or and services offerings (including specifications and designs); or, (viii) processes (e.g., technical, logistical, and engineering).  The term "Confidential Information" does not include any information or documentation that was: (a) already in the possession of the receiving party without an obligation of confidentiality; (b) developed independently by the receiving party as demonstrated by the receiving party, without violating the disclosing party’s proprietary rights; (c) obtained from a source other than  the disclosing party without an obligation of confidentiality; or, (d) publicly available when received, or thereafter became publicly available (other than through any unauthorized disclosure by, through or on behalf of,  the receiving party).

4.2
Obligation of Confidentiality.  The parties agree to hold all Confidential Information in strict confidence and not to copy, reproduce, sell, transfer, or otherwise dispose of, give or disclose such Confidential Information to third parties other than employees, agents, or subcontractors of such party who have a need to know in connection with this Agreement or to use such Confidential Information for any purposes whatsoever other than the performance of this Agreement.  Each party agrees to advise its respective employees, agents, and subcontractors of their obligations of confidentiality hereunder and require the same to keep such information confidential.

4.3
Ownership of Confidential Information.  Unless otherwise agreed to by the parties in writing, the Confidential Information of the disclosing party will be and remain the property of such party.
4.4
Cooperation to Prevent Disclosure of Confidential Information. Each party shall use its best efforts to assist the other party in identifying and preventing any unauthorized use or disclosure of any Confidential Information. Without limitation of the foregoing, each party shall advise the other party immediately in the event either party learns or has reason to believe that any person who has had access to Confidential Information has violated or intends to violate the terms of this Agreement and each party will cooperate with the other party in seeking injunctive or other equitable relief against any such person.
4.5
Remedies for Breach of Obligation of Confidentiality. Each party acknowledges that the breach of its obligation of confidentiality may give rise to irreparable injury to the other party, which damage may be inadequately compensable in the form of monetary damages.  Accordingly, each party may seek and obtain injunctive relief against the breach or threatened breach of the foregoing undertakings, in addition to any other legal remedies which may be available, to include, at the sole election of the receiving party, the immediate termination, without penalty to the same, of this Agreement in whole or in part. 

4.6
The provisions of this Section shall survive the termination of this Agreement. 

5.
Surrender of Confidential Information Upon Termination.  Upon termination of this Agreement, each party shall immediately return to the other party all copies, in whatever form, of any and all Confidential Information received from the other party, or created or received by a party on behalf of the other party, which are in such party’s possession, custody, or control. 

6.
Mutual Representations and Warranties.  Each of Customer and Supplier represent and warrant the following.

6.1
It is a business duly incorporated, validly existing, and in good standing under the laws of its state of domicile.

6.2
It has all requisite power, financial capacity, and authority to execute, deliver, and perform its obligations under this Agreement.

6.3
This Agreement, when executed and delivered, shall be a valid and binding obligation of it enforceable in accordance with its terms.

6.4
It is duly licensed, authorized, or qualified to do business and is in good standing in every jurisdiction in which a license, authorization, or qualification is required for the ownership or leasing of its assets or the transaction of business of the character transacted by it, except where the failure to be so licensed, authorized, or qualified would not have a material adverse effect on its ability to fulfill its obligations under this Agreement.

6.5
The execution, delivery, and performance of this Agreement has been duly authorized by it and this Agreement constitutes the legal, valid, and binding agreement of it and is enforceable against it in accordance with its terms, except as the enforceability thereof may be limited by bankruptcy, insolvency, reorganizations, moratoriums, and similar laws affecting creditors' rights generally and by general equitable principles.

6.6
It shall comply with all applicable federal, state, local, international, or other laws and regulations applicable to the performance by it of its obligations under this Agreement and shall obtain all applicable permits and licenses required of it in connection with its obligations under this Agreement.

6.7
There is no outstanding litigation, arbitrated matter or other dispute to which it is a party which, if decided unfavorably to it, would reasonably be expected to have a potential or actual material adverse effect on its ability to fulfill its obligations under this Agreement.

7.
General Indemnity.  Supplier agrees to indemnify, defend, and hold Customer, its officers, directors, agents, and employees (each, an “Indemnitee” and collectively, the “Indemnitees”) harmless from and against any and all liabilities, damages, losses, expenses, claims, demands, suits, fines, or judgments (collectively “Claims”), including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, by reason of any Claim arising out of or relating to any act, error or omission, or misconduct of Supplier, its officers, directors, agents, employees, and subcontractors, during the performance of this Agreement, including, without limitation, Claims arising out of or relating to: (a) a violation of HIPAA; (b) a violation of federal, state, local, international, or other laws or regulations for the protection of persons or members of a protected class or category of persons; (c) sexual discrimination or harassment based upon any protected characteristic; (d) bodily injury (including death) or damage to tangible personal or real property; or, (e) breaches of any representations made under this Agreement; provided, however, that the foregoing indemnity shall not apply to the extent that the applicable Claim resulted from the acts or omissions of Customer, its officers, directors, agents, or employees. 

8.
Limitation of Liability.  NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY INDIRECT, SPECIAL, AND/OR CONSEQUENTIAL DAMAGES, ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE FOREGOING EXCULPATION OF LIABILITY SHALL NOT APPLY WITH RESPECT TO DAMAGES INCURRED AS A RESULT OF THE GROSS NEGLIGENCE OR WILFULL MISCONDUCT OF A PARTY.  A PARTY SHALL BE LIABLE TO THE OTHER FOR ANY DIRECT DAMAGES ARISING OUT OF OR RELATING TO ITS PERFORMANCE OR FAILURE TO PERFORM UNDER THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE LIABILITY OF A PARTY, WHETHER BASED ON AN ACTION OR CLAIM IN CONTRACT, EQUITY, NEGLIGENCE, TORT, OR OTHERWISE FOR ALL EVENTS, ACTS, OR OMISSIONS UNDER THIS AGREEMENT SHALL NOT EXCEED THE FEES PAID OR PAYABLE UNDER THIS AGREEMENT, AND PROVIDED, FURTHER, THAT THE FOREGOING LIMITATION SHALL NOT APPLY TO: (A) A PARTY’S OBLIGATIONS OF INDEMNIFICATION, AS FURTHER DESCRIBED IN THIS AGREEMENT; (B) DAMAGES CAUSED BY A PARTY’S GROSS NEGLIGENCE OR WILFULL MISCONDUCT; OR, (C) A PARTY’S BREACH OF ITS OBLIGATIONS OF CONFIDENTIALITY, AS FURTHER DESCRIBED IN THIS AGREEMENT.  This Section shall survive the termination of this Agreement.

10.
Insurance.
10.1
Supplier shall, at its own cost and expense, procure and maintain in full force and effect during the term of this Agreement, policies of insurance, of the type(s) and in the minimum amount(s) stated herein, with responsible insurance carriers duly qualified in those states (locations) where the Services are to be performed, covering the operations of Supplier, pursuant to this Agreement.   

	TYPES OF INSURANCE
	LIMITS OF LIABILITY

(Minimum Amounts)

	Comprehensive or Commercial General Liability and Third Party Property Damage
	$1,000,000 per occurrence, $2,000,000 aggregate



	Excess Liability insurance
	$2,000,000 per occurrence, $2,000,000 aggregate

	Comprehensive or Business Automobile Liability; Personal Injury (including bodily injury) and Third Party Property Damage
	$500,000 per occurrence

	Workers' Compensation
	Statutory limits

	Employer’s Liability
	$500,000 per accident

	Professional Errors and Omissions Insurance
	$1,000,000 per occurrence, $1,000,000 aggregate


10.2
Customer shall be named as an additional insured in such policies which shall contain standard cross liability clauses.  Supplier shall cause the liability it assumed under this Agreement to be specifically insured under the contractual liability section of the liability insurance policies. The liability policy shall be primary without right of contribution from any insurance by Customer.  Such policies shall require that Customer be given not less than thirty (30) days prior written notice of any cancellation thereof or material change therein. Customer shall have the right to request an adjustment of Limits of Liability for General Liability and Errors and Omissions Insurance as Supplier’s exposure to Customer increases (i.e. if Supplier’s annual payment is expected to be $2,000,000 then $1,000,000 limits are no longer adequate).

10.3
Upon Customer’s request, Supplier shall provide Customer with certificates of insurance evidencing all of the above coverage, including all special requirements specifically noted above, if any, and shall provide Customer with certificates of insurance evidencing renewal or substitution of such insurance thirty (30) days prior to the effective date of such renewal or substitution.  

11.
General.

11.1
Relationship between Customer and Supplier.  Supplier represents and warrants that it is an independent contractor with no authority to contract for Customer or in any way to bind or to commit Customer to any agreement of any kind or to assume any liabilities of any nature in the name of or on behalf of Customer.  Under no circumstances shall Supplier, or any of its staff, hold itself out as or be considered an agent employee, joint venture, or partner of Customer.  In recognition of Supplier’s status as independent contractor, Customer shall carry no Workers’ Compensation insurance or any health or accident insurance to cover Supplier or Supplier’s agents or staff.  Customer shall not pay any contributions to Social Security, unemployment insurance, federal or state withholding taxes, any other applicable taxes whether federal, state, or local, nor provide any other contributions or benefits which might be expected in an employer-employee relationship.  Neither Supplier nor its staff, shall be eligible for, participate in, or accrue any direct or indirect benefit under any other compensation, benefit, or pension plan of Customer.

11.2
Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of New York and the federal laws of the United States of America.  Supplier hereby consents and submits to the jurisdiction and forum of the state and federal courts in the State of New York in all questions and controversies arising out of this Agreement.  

11.3
Compliance With Laws; Customer Policies and Procedures.  Both parties agree to comply with all applicable federal, state, and local laws, executive orders and regulations issued, where applicable.  Supplier shall comply with Customer policies and procedures where the same are posted, conveyed, or otherwise made available to Supplier.  Without limiting Supplier’s other obligations of indemnification herein, Supplier shall defend, indemnify, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or recoverable from Customer, on account of the failure of Supplier to perform its obligations imposed herein.

11.4
Force Majeure.  Neither party shall be liable for delays or any failure to perform under this Agreement due to causes beyond its reasonable control.  Such delays include, but are not limited to, fire, explosion, flood or other natural catastrophe, governmental legislation, acts, orders, or regulation, strikes or labor difficulties, to the extent not occasioned by the fault or negligence of the delayed party.  Any such excuse for delay shall last only as long as the event remains beyond the reasonable control of the delayed party.  However, the delayed party shall use its best efforts to minimize the delays caused by any such event beyond its reasonable control.  The delayed party must notify the other party promptly upon the occurrence of any such event, or performance by the delayed party will not be considered excused pursuant to this Section, and inform the other party of its plans to resume performance.

11.5
Advertising and Publicity.  Supplier shall not use the name of or refer to Customer directly or indirectly in any advertisement, news release, or professional or trade publication without prior written approval from Customer.  Supplier may include Customer on its customer lists and, upon notice and consent, such consent not to be unreasonably withheld, Supplier may use Customer as a reference.  This Section shall survive the termination of this Agreement.

11.6
No Waiver.  The failure of either party at any time to require performance by the other party of any provision of this Agreement shall in no way affect that party's right to enforce such provisions, nor shall the waiver by either party of any breach of any provision of this Agreement be taken or held to be a waiver of any further breach of the same provision.

11.7
Notices.  Any notice given pursuant to this Agreement shall be in writing and shall be given by personal service or by United States certified mail, return receipt requested, postage prepaid to the addresses appearing at the end of this Agreement, or as changed through written notice to the other party.  Notice given by personal service shall be deemed effective on the date it is delivered to the addressee, and notice mailed shall be deemed effective on the third day following its placement in the mail addressed to the addressee.

11.8
Assignment of Agreement.  This Agreement and the obligations of Supplier hereunder are personal to Supplier and its staff.  Neither Supplier nor any successor, receiver, or assignee of Supplier shall directly or indirectly assign this Agreement or the rights or duties created by this Agreement, whether such assignment is effected in connection with a sale of Supplier's assets or stock or through merger, an insolvency proceeding or otherwise, without the prior written consent of Customer.  Customer, at Customer’s sole election, may assign any and all of its rights and obligations under this Agreement to: (a) any affiliate of Customer; or, (b) any company that succeeds to substantially all of Customer's business.

11.10
Entire Agreement.  This Agreement and its attached exhibits, if any, constitute the entire agreement between the parties and supersede any and all previous representations, understandings, discussions, or agreements between Customer and Supplier as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by Customer and Supplier.  Customer and Supplier each acknowledge that it has had the opportunity to review this Agreement with its legal counsel.  From time to time, the parties hereto may execute one or more supplements as exhibits to this Agreement.  Such exhibits, when signed by a representative of each of the parties, shall be incorporated herein and references to particular exhibits herein shall apply to such supplemental exhibits.  Unless expressly provided for in the applicable exhibit, in the event of a conflict between the provisions contained in this Agreement and those contained in any exhibit to this Agreement, the provisions contained in the Agreement, as the case may be, shall prevail. 

11.11
Cumulative Remedies.  All rights and remedies of Customer herein shall be in addition to all other rights and remedies available at law or in equity, including, without limitation, specific performance for the enforcement of this Agreement, and temporary and permanent injunctive relief.

11.12
Counterparts; Facsimile. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same Agreement.  The parties agree that a facsimile signature may substitute for and have the same legal effect as the original signature.

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Effective Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Supplier”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	CUSTOMER

[Notice Address]


	Attention:


EXHIBIT A-___
Supplier’s Statement of Work

This Exhibit A - Supplier’s Statement of Work shall be incorporated in and governed by the terms of that certain Master Contingency Firm Agreement by and between [CUSTOMER NAME] (“Customer”) and [OTHER PARTY NAME] (“Supplier”) dated [Effective Date], as amended (the “Agreement”). Unless expressly provided for in this Exhibit A, in the event of a conflict between the provisions contained in the Agreement and those contained in this Exhibit A, the provisions contained in the Agreement shall prevail.

	Project Description:
	

	Title / Role of Resource:
	

	Responsibilities, Deliverables, and/or Activities:
	

	Services Fees or Rate:
	

	Start Date:
	

	Estimated End Date:

 
	

	Additional Customer Requirements:
	


Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Start Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Supplier”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
FOR REFERENCE ONLY
	Name: 
FOR REFERENCE ONLY

	
	

	Title:
FOR REFERENCE ONLY
	Title: 
FOR REFERENCE ONLY

	
	

	Date:

	Date:


	
	


MASTER HOTEL SERVICES AGREEMENT [LONG FORM]

This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [CUSTOMER NAME] (“Customer”), with its principal place of business located at [Customer Address], and [OTHER PARTY NAME] (“Hotel”), with its principal place of business located at [Other Party Address].

RECITALS

WHEREAS, Hotel has experience and expertise in the business of providing certain hospitality-related services that may include accommodations, housing, function space, and food and beverage (such services and similar services shall be individually and collectively referenced herein as the “Services”);

WHEREAS, Customer conducts various events, conventions, and meetings (each, a “Meeting,” as further described in an Exhibit A attached or to be attached hereto) that are critical to the business operations of Customer and its members;

WHEREAS, Hotel acknowledges the importance to Customer of Hotel’s Services in support of a Meeting;

WHEREAS, Hotel acknowledges that non-performance of the Services may result in loss of revenue to Customer, negative impact upon  the credibility and good will of Customer, and other financial and non-financial harm to Customer;

WHEREAS, Customer desires to have Hotel provide Services to Customer; and,

WHEREAS, Hotel desires to supply Services to Customer on the terms and conditions contained herein.

NOW THEREFORE, in consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, Hotel and Customer hereby agree as follows:

1.
Hotel Services.  Hotel agrees to provide, in accordance with the terms of this Agreement, the Services for the Meeting on the Official and In-House Dates and at the room rate(s) (“Room Rate” or “Room Rates”) and other fees, if any, as set forth in an Exhibit A (sequentially numbered) in the form of the Exhibit A attached hereto or in other scope of services exhibits or attachments containing substantially similar information and identified as an Exhibit A.  The dates that the actual Meeting will be held shall be known as the “Official Dates,” as further described in an Exhibit A.
1.1
Service and Staffing Requirements.  Hotel represents and warrants that it shall assign an adequate number of trained staff to perform its obligations under this Agreement and an Exhibit A in accordance with industry standards and Hotel facilities of similar size and quality as Hotel.
1.2
Health and Safety. Hotel represents and warrants that, at all times during the In-House Dates, Hotel shall comply with all local, state, and federal fire and life safety laws, regulations, codes, and ordinances including but not limited to the requirements of the Hotel and Motel Fire Safety Act of 1990, requiring, among other things, hard‑wired smoke detectors in each guestroom and an automatic sprinkler system. Hotel further represents and warrants that it maintains procedures and policies concerning fire safety and other life safety issues and Hotel shall make all such procedures and policies available to Customer upon request.  Failure of Customer to request a copy of such policies and procedures shall not relieve or alleviate the Hotel's responsibility to comply with the terms of this provision.  Hotel further represents that Hotel shall have: (a) at least one (1) person trained in cardio pulmonary resuscitation on premises at all times; and, (b) an automated external defibrillator on premises.
1.3
Security. Hotel represents and warrants that it provides adequate security (the same or better than Hotel properties of similar size and quality) for Attendees by ensuring that, among other things, corridors, parking lots, recreational and public areas are adequately monitored. Hotel also agrees to provide adequate security and secured areas for setups in Function Spaces, such as locked-facilities or security guards.  Hotel agrees to promptly notify Customer of any criminal incident of personal injury (including death) or theft of personal property valued at over Five Hundred Dollars ($500.00) involving a Hotel guest or employee that occurs within six (6) months of the start of the In-House Dates.
1.4
Attendees.  For the purpose of this Agreement, the term “Attendee” means any individual, group or entity associated with a Meeting, including Customer and its affiliated organizations’ directors, employees, associations members, representatives, agents, speakers, exhibitors, members, delegates, guests, invitees, contractors, and subcontractors with reservations at Hotel, regardless of how the guestroom reservations  (“Guestroom Reservations”) were made or accepted by Hotel, including, without limitation, Guestroom Reservations accepted through Customer’s designated Housing Coordinator, if described in an Exhibit A, Hotel’s reservation system, any Web sites and e-commerce sites on the Internet / World Wide Web, travel agents and corporate travel departments, or any other reservation portals.

2.
Room Block.  In consideration of Customer selecting Hotel to provide the Services and host the Meeting, Hotel agrees to hold the room block (“Room Block”) for the type of accommodations (each a “Guestroom”) as specified in an Exhibit A.

2.1
Adjustment of Room Block.  Hotel and Customer shall review the Room Block periodically, if so specified in an Exhibit A, on the review dates (“Review Dates”) indicated therein.  Unless otherwise provided in an Exhibit A, Customer shall have the right to adjust the Room Block, if necessary, without liability on the Review Dates or at anytime where Review Dates are not so indicated.  Such adjustments, if any, shall be provided by Customer to allow Hotel to receive Room Block estimations with reasonable advance notice, when possible, in order for Hotel to resell rooms unused by Customer.  Based upon availability and subject to Hotel’s approval, Customer may increase the Room Block at the Room Rate specified in the applicable Exhibit A.  In no case shall Hotel unilaterally reduce the Room Block prior to the reservation cut-off date (“Reservation Cut-Off Date”) set forth in an Exhibit A, if any, without the prior written consent of Customer.

2.2
Check-In Time / Check-Out Time.  Hotel guarantees that Attendees’ Check-In Time shall be 3:00 P.M. Hotel local time and Check-Out Time shall be Noon Hotel local time, unless such times are otherwise specified in an Exhibit A.  For Attendees who arrive prior to Check-In Time, Hotel will assign rooms, as they become available.  Hotel will use its best efforts to provide early check-in for Attendees.  Hotel will accommodate late check-out on a complimentary basis, up to four (4) hours for Attendees, subject to space availability.

2.2.1
Early Check-Out.  Where an Attendee elects to depart the Hotel earlier than the Attendee’s original check-out date, Hotel agrees that Attendee shall not be required to pay any additional fee for such early check-out.

2.2.2
Cancellation fees shall be waived and all deposits will be refunded immediately to no-show Attendees who cancel because of an emergency.  Such emergency cancellation requests will be reviewed by the Hotel and a determination will be made by Hotel on a case by case basis.

3.
Room Rates.  

3.1
Room Rates.   Room Rates shall be described in an Exhibit A for the Room Block.  The Room Rate shall be offered and available to all Attendees for the three (3) days prior to and three (3) days after the In-House Dates.  There will be no additional charge for persons under the age of twenty-one (21) staying in the same room with a parent, relative, or guardian Attendee.

3.1.1
Commissionable Room Rates.  If so specified by Customer, where third-party intermediary (“Intermediary”) is designated to act on behalf of Customer in booking a Meeting with Hotel, and unless an Exhibit A expressly states to the contrary, Hotel agrees that: (a) Hotel shall pay a ten percent (10%) commission to such Intermediary on the actualized room revenue; (b) such Intermediary shall be paid such commission within thirty (30) days following the In-House Dates; and, (c) the commission due to such Intermediary is not transferable to another party or agency.

3.2
Taxes.  If Room Rates are subject to state and local sales tax or an occupancy fee, all such taxes and/or fees shall be stated in an Exhibit A.  Customer shall not pay any taxes on gratuities unless such tax on gratuity is set forth in an Exhibit A and in all cases only to the extent required by law. 

3.3
Lowest Room Rate; Published or Confirmed. Where Customer has booked more than twenty-five percent (25%) of Hotel’s net inventory (“Net Inventory”) in an Exhibit A, Hotel agrees not to advertise or offer any lower group, leisure, or promotional room rate lower than the Room Rate via any booking media, including but not limited to the Internet / World Wide Web, toll-free numbers, consolidators, or otherwise during the In-House dates and the thirty (30) calendar day periods before and after such In-House Dates.  In the event that Hotel offers lower room rates to any party during the In-House Dates or the thirty (30) calendar day period preceding a Meeting the Room Rate shall automatically adjust to such lower room rate; in such event, an Exhibit A is deemed to have been revised and amended to reflect such lower room rate.  In the event that Attendees have not received the lowest published or confirmed room rates, Hotel agrees that Customer shall be due the total of the difference between such lower room rates and the Room Rates for all room nights (“Room Nights”) during the In-House Dates, and Hotel shall, at the sole election of Customer remit payment of such amount due to the Attendees or Customer, as the case may be, within fourteen (14) calendar days following the Meeting.  The foregoing provision does not apply to qualified discounts such as government, corporate, or crew rates previously negotiated with Hotel.

3.4
Staff Rooms.  Hotel will provide the number of staff (inclusive of contracted staff of  Hotel such as speakers) rooms (each a “Staff Room”) indicated in an Exhibit A on a complimentary, no-charge basis (unless otherwise specified to the contrary in such Exhibit A).  Customer shall provide Hotel with a list of staff members staying at the Hotel on or before the Reservation Cut‑Off Date.  Staff Rooms shall be included as part of the Room Pickup.

3.5
Complimentary Rooms.  Unless otherwise specified in an Exhibit A, Hotel shall provide one (1) complimentary Guestroom (each a “Comp Room”) per night for every ***Comp Room Ratio MC*** Room Nights used during the In-House Dates on a cumulative, and not daily, basis.  In the event Comp Rooms earned are not used, Hotel agrees to apply the corresponding value of the applicable single standard Room Rate to the Master Account, or, if no Master Account exists, to remit to Customer such corresponding value.  For purposes of determining the number Comp Rooms, a) early arrivals and late departures shall be included in Room Night count; and, b) each room in a suite will count as a separate Room Night.  Comp Rooms shall be included as a part of the Room Pickup.

3.6
Guestroom Upgrades.  At the request of Customer, Hotel shall upgrade no less than two (2) Comp Rooms to suite (parlor and sleeping room) Guestrooms.

3.7
VIP Suites.  In addition to any complimentary Suite upgrades, unless otherwise specified in an Exhibit A, Hotel agrees to provide to Customer a minimum of four (4) suites (parlor and sleeping room) at the single Room Rate for a standard Guestroom.

3.8
Complimentary Planning Rooms.  In addition to Comp Rooms, Staff Rooms, and complementary upgrades,  unless otherwise specified in an Exhibit A, Hotel agrees to furnish, on a space available basis, a minimum of two (2) complimentary guestrooms for a period of two (2) Room Nights for Meeting planning visits to the Hotel.  Additional Guestrooms beyond the two (2) complimentary planning Guestrooms Customer may require for meeting planning attendees will be charged at the applicable Room Rate and any required Function Space will be complimentary. 

4.
Reservation Procedures.  Unless otherwise specified in an Exhibit A, the following reservation procedures shall apply.

4.1
Acceptance of Reservations After Reservation Cut-Off Date.  Hotel shall hold the Room Block until 11:59 P.M. Hotel local time on the Reservation Cut-Off Date, such date being twenty-one (21) calendar days prior to the In-House Dates, or as otherwise specified in an Exhibit A if longer or shorter than 21 calendar days.  After the Reservation Cut-Off Date, Hotel agrees to accept Guestroom Reservations on a space available basis at the Room Rate.

4.2
Substitution of Attendees.  Hotel agrees to allow Customer, at the sole discretion of Customer, Attendee, or the Housing Coordinator to simultaneously substitute Attendees at the Room Rate for Rooms canceled by Attendees with confirmed reservations both before and after the Reservation Cut-Off Date through to the first day of the Meeting. 

4.3
Housing Coordinator.  Where designated in an Exhibit A, Customer’s housing coordinator (“Housing Coordinator”) will manage Guestroom Reservations and Hotel shall pay the Housing Coordinator the fee designated in the relevant Exhibit A.  Hotel will work directly with the Housing Coordinator, Meeting Manager and staff on all matters relating to Hotel’s provision of Guestrooms for the Meeting.  Except as specifically expressed in an Exhibit A, the Housing Coordinator shall have no authority to bind Customer, its statewide associations, or affiliates or to incur any obligation on the behalf of Customer, its statewide associations, or affiliates.  In the event that Customer initially designates a Housing Coordinator in an Exhibit A and subsequently elects not to use such Housing Coordinator, then the Room Rate shall adjust down to the extent of Housing Coordinator fees not payable by Hotel.

4.4
Overbooking by Hotel.  In the event Hotel over-books prior to the Reservation Cut-Off Date and where Hotel has provided at least ninety percent (90%) of the Room Block:  (a) within fourteen (14) calendar days of the occurrence of the over-booking, Hotel shall pay to Customer as liquidated damages, and not as a penalty, an amount equal to thirty percent (30%) of the average Room Rate for each Guestroom Reservation that Hotel is unable to accept prior to the Reservation Cut-off Date; and, (b) Hotel will include the displaced Room Nights caused by over-booking in the Room Pickup report,; and, (c) Customer will not be liable for damages, if any, for any resulting reduction or shortfall in the Room Pickup.  In the event that Hotel over-books prior to the Reservation Cut-off Date and where Hotel is unable to provide at least ninety percent (90%) of the Room Block, for the purposes of this Agreement, such over-booking shall be deemed to be a termination for convenience by Hotel of an Exhibit A.

5.
Room Pickup.

5.1
Room Pickup Calculation.  All of the following shall be counted in the Room Block pickup (the “Room Pickup”), whether such Guestrooms were reserved before or after the Reservation Cut-Off Date: (a) Guestrooms used by Attendees; (b) Guestrooms canceled by Attendees, where the Attendee has paid a “early departure” or other such fee for the cancellation; (c) displaced Guestrooms resulting from Hotel’s over-booking; (d) Comp Rooms; (e) Staff Rooms; and, (f) Dishonored Reservations.  Where a Guestroom consists of more than one room, each room shall be counted as a separate Guestroom for the purposes of the Room Pickup calculation (for example, a Guestroom consisting of a sleeping room and a parlor shall be counted as two (2) Guestrooms).

5.2
Net Inventory.  For purposes of Room Pickup, Hotel shall not include in its guestroom inventory during the In-House Dates, (1) all guestrooms “out of order,” being renovated, or repaired; (2) guestrooms held for last sale to the Hotel’s preferred customers;  (3) “comped” guestrooms to third-parties; and, 4) any unsold suites.; the resulting total of guestrooms shall be Hotel’s Net Inventory  In addition,  all guestrooms billed to other groups or individuals for attrition, cancellation, or no-shows will be counted as sold guestrooms.

6.
Dishonored Reservations.  If Hotel is unable to provide a Room to an Attendee holding a reservation, Hotel shall provide to each such Attendee, as the case may be, the following without charge: (a) comparable or superior guestroom (including room rate, tax, resort fee, and occupancy charge) at a comparable or superior  Hotel no more than one (1) mile from the Meeting Location for the period of the applicable Guestroom Reservation; (b) transportation by the most convenient and efficient means possible for the Attendee or Customer to and from the substitute Hotel; (c) long‑distance telephone calls; (d) listing of Attendee’s name with the Hotel switchboard or answering service, in order to facilitate the transfer of phone calls made to Attendee at the Hotel to the alternate property; (e) its best efforts to bring the Attendee back after the first night and offer to relocate displaced Attendee back to Hotel; and, (f) credit Customer for any Attendees displaced toward the Room Pickup and toward the Comp Room credit.

7.
Billing and Payment.

7.1
Attendee Charges.  Except for individuals specifically designated by Customer in writing to Hotel, all Guestroom charges, taxes, incidentals, and all other charges and expenses will be charged to Attendees.  Customer is not and shall not be liable for the non-payment by an Attendee for any such charges.

7.2
Master Account.  For each Exhibit A, Hotel shall establish one or more accounts for charges to Customer (collectively and individually the “Master Account”).  Customer will provide Hotel with appropriate credit information, in a form determined by Customer, to establish direct billing for the Master Account.  Upon credit approval from Hotel, which approval shall not be unreasonably denied, withheld, or conditioned, a Master Account will be established for authorized charges.  All charges to be posted to the Master Account will be reviewed by the Hotel and the Customer Meeting Manager identified on an Exhibit A.  Only those categories of charges approved in writing by the Meeting Manager may be charged to the Master Account.

7.2.1
Reporting of Master Accounts for Attendees.  Hotel acknowledges and agrees that certain Attendees, such as Customer affiliates shall request Hotel to establish their own master account(s).  In such case, Hotel agrees to provide a report to Customer describing such master accounts and the associated revenue within ten (10) days following the Meeting.

7.3
Payment.  Hotel agrees to submit the Master Account charges, with all supporting or back-up documentation such as a post-meeting Room Pickup report within thirty (30) days of completion of a Meeting, and Customer agrees to pay an invoice within sixty (60) days of receipt of the invoice and final Room Pickup and Meeting expenditure reports from Hotel.  Customer shall not be required to pay a fee, such as a “convenience fee,” should Customer choose to use a credit card to pay the Master Account charges.  In the event there is any amount in dispute, only that amount in dispute shall be withheld from payment.  As set forth herein, payment of the Master Account is not due and payable until Hotel provides Customer with a post-meeting Room Pickup report.  Invoices submitted by Hotel must specify an invoice number.

7.4
Deposits.  Unless expressly stated to the contrary in an Exhibit A, all deposits or advance payments  held by Hotel on behalf of Customer or an Attendee shall be refunded to Customer or the Attendee (in the same manner of payment by Attendee or Customer, if possible) within: (a) 48 (forty-eight) hours of Guestroom Reservation cancellation, if such cancellations are received by Hotel prior to the Reservation Cut-Off Date; or, (b) or within fifteen (15) calendar days from receipt of notification of termination under the termination provisions of this Agreement.  If unpaid deposit or advance payment balances remain due to Customer or an Attendee fifteen (15) calendar days after cancellations are received by Hotel, or receipt of notification of termination, interest will accrue to the benefit of those owed refunds at the rate of one and one-half percent (1.5%) per month, but not to exceed eighteen percent (18%) per annum or the highest rate allowable by state law, whichever is less.  Customer shall have the right to re-instate “no-show” Attendees and will guarantee such rooms to the Master Account, if so re-instated.  This provision shall survive the termination of this Agreement and an Exhibit A.

7.5
Non-Customer Room Blocks.  In instances where associations related to Customer reserve room blocks, Hotel acknowledges and agrees that each such association must establish and settle its own accounts.  Customer shall not be liable or responsible for any Hotel arrangements or agreements made by such associations or other affiliates.

7.6
Service Charges / Gratuities.  Gratuities, if any, shall be provided to deserving employees of Hotel in the sole discretion of Customer and Attendees.  Unless otherwise specified in an Exhibit A, under no circumstances will Hotel charge a mandatory gratuity or service charge on F&B or Rooms unless otherwise mandated by union agreement, provided such mandatory gratuity is disclosed in an Exhibit A.

7.7
Additional Concessions.  Hotel will provide the additional concessions specified in an Exhibit A, if any, without charge to Customer.

7.8
Exemption from Taxes.  Hotel agrees that should Customer meet the requirements for an exemption from sales tax in the jurisdiction in which the Meeting shall be held, no sales tax shall be applied to the Master Account, provided that Customer provides Hotel with appropriate proof of exemption prior to the In-House Dates.

7.9
No Other Fees.  Hotel shall impose no fees for Services utilized by Customer, including, but not limited to, mandatory charges on Guestrooms, other than those specified in an Exhibit A, without the prior written consent of Customer. If such fees are specified in an Exhibit A or subsequently agreed to by Customer, such fees shall not be imposed unless they are imposed on all guests using the Hotel during the In-House Dates.  Unless expressly stated to the contrary in an Exhibit A, Hotel shall impose no fees should Customer utilize contractors other than those recommended by Hotel to provide services such as audio-visual, decorating, security, and transportation.

8.
Food and Beverage.  Where indicated in an Exhibit A, Hotel shall provide food and beverage (“F&B”) to Customer as specified.

8.1
Fee for F&B.  Hotel agrees to guarantee the menu and menu prices for the effective date indicated in an Exhibit A.

8.2
Beverage-Consumption Basis.  All charges for beverages, including alcoholic beverages, provided by Hotel, if any, will be on a consumption basis with no charge for unopened bottles or cans.  Hotel shall allow the Meeting Manager to be present when the consumption is being accounted for, or, at the request of Customer, provide a written accounting of the consumption.

9.
Function Space Requirements.  If meeting or other function space, equipment, telephony, and / or telecommunication (e.g., the Internet / World Wide Web) requirements (collectively “Function Space”) are specified in an Exhibit A, all such Function Space, on a 24 hour hold basis, shall be complimentary.  In addition, there will be no charge for Function Space setup if specified on an Exhibit A.

9.1
Function Space Changes; Hotel.  Hotel shall not unilaterally change Function Space assignments.  Where Customer agrees to the Hotel’s request for a change in Function Space assignments, Hotel will assume the financial responsibility for such items as printing program agenda and signs, as may be needed to timely convey such change in assignment to Attendees.

9.2
Function Space for Storage.  There will be no charge for storing Customer’s or Attendees’ Meeting materials, publications, and equipment for the In-House Dates or as otherwise indicated in an Exhibit A.  Hotel staff shall assist in moving such materials, publications, and equipment at no charge to Customer or Attendees, and no fees will be imposed upon Customer for use of outside contractors for such purpose, if any.
9.3
Function Space Supplies.  Hotel shall provide, at no charge, Function Space supplies, including, but not limited to, chairs, tables, water, ice, blackboards, and easels with pads and markers, pads and pencils / pens, etc., in a quantity sufficient to accommodate all anticipated Attendees related to the Function Space.  Hotel shall impose no charge for Function Space set-up.  This complimentary arrangement does not include unusual Function Space arrangements that would exhaust Hotel's normal in-house supplies to the point of requiring rental of additional supplies to accommodate Customer’s or Attendees’ needs.  In the event of such an occurrence, Hotel shall notify Customer or Attendee and shall afford Customer or Attendee the opportunity to pay the rental cost for additional supplies or change the Function Space room arrangements to a more normal format, avoiding extra rental.  In addition to the foregoing, Hotel shall provide one (1) microphone and amplification equipment in each Function Space at no cost to Customer or Attendee, and a complimentary telephone at Customer’s Attendees’ registration area and meeting office, if such Function Space is specified in an Exhibit A, with no access charges for local or long-distance telephone calls; long distance charges, if any, shall be billed to the Master Account.
9.4
Function Space Based on Room Block.  Where “no-charge” Function Space is based on the Room Block and Customer has not achieved the Room Block, in no case shall Customer be liable to pay to Hotel a fee for such Function Space.
9.5
Internet Access.  Where Hotel offers wireless Internet access to guests in Hotel's common areas, Hotel agrees to provide such wireless Internet access to Attendees over the In-House Dates without additional charge.  For “wired” Internet access, Hotel agrees to provide “drops” for Internet access on a basis of the first five (5) drops at no charge and the remaining drops at fifty-percent (50%) of the Hotel’s lowest published rate, as specified in an Exhibit A.
9.6
Signage.  Unless otherwise specified in an Exhibit A, Hotel shall allow Customer or Attendee to post signs on the property concerning the Meeting.  These signs shall be placed in locations and in a manner mutually agreeable to all parties.

10.
Force Majeure; Excuse of Performance.

10.1
Force Majeure.  The performance of this Agreement in whole or part by either party is subject to acts of God, war, or similar hostilities, actual, threatened or suspected terrorist activity, government regulation, disease, World Health Organization travel advisory, disaster, fire, strikes, threat of strikes, lockouts or labor disputes (except strikes, threat of strikes, lockouts or labor disputes involving the party attempting to invoke this provision), civil disorder, curtailment of transportation facilities unreasonably delaying at least twenty-five percent (25%) of Attendees from attending, or similar or dissimilar causes beyond the control of the parties making it inadvisable, commercially impractical, illegal, or impossible to hold the Meeting or which materially affects a party’s ability to perform under this Agreement or an Exhibit A.  Either party may terminate, suspend or partially perform its obligations under this Agreement for an Exhibit A without liability for one or more of the foregoing reasons by written notice to the other.  In the event Customer decides to hold its Meeting despite such circumstances, the Hotel shall waive any and all fees, penalties, and other liabilities related to a reduced-sized Meeting and shall offer Attendees any lower Room Rate offered to other guests during the In-House Dates.

10.2
Strikes and Labor Disputes.  Regardless of Hotel's union status, should any strikes, labor disputes, contract negotiations, or work stoppages occur within six (6) months prior to the In-House Dates, Hotel shall immediately notify Customer in writing.  If Customer reasonably determines that the strike, labor dispute, or work stoppage will affect the success of the Meeting, Customer shall have the right to terminate an Exhibit A without liability upon written notice to Hotel.  If a work stoppage in any way interferes with Customer's use of Hotel, Hotel shall provide comparable alternative space and commitments to Customer and Attendees at Hotel's expense and pay for any costs associated with relocating the Meeting to a comparable property, which has been approved by Customer.  Costs include such items as differences in room rates, mailings, transportation, and other direct costs associated with changing the Meeting site.

10.2.1
Collective Bargaining Agreements.  Hotel shall promptly notify Customer in writing of any collective bargaining agreement expiring within ninety (90) days prior to or after the In-House Dates and/or of any threatened strike by Hotel staff in connection with the expiration of said agreements.

11.
Cancellation and Termination.

11.1
Termination for Cause.  An Exhibit A may be terminated without liability to Customer upon Hotel’s breach of any material term, or for other valid reasons specified elsewhere in this Agreement or an Exhibit A including, but not limited to, the occurrence of any of the following conditions.

11.1.1
There is any change at Hotel in branding, affiliation, ownership, or management company, foreclosure by Hotel’s creditors or a petition in bankruptcy is filed by or on behalf of Hotel or its creditors.  In the case of ownership change, Hotel agrees to notify Customer in writing no later than thirty (30) calendar days prior to such change; or,

11.1.2
The Meeting Location or other such non-Hotel site, if any, is unwilling or unable to provide suitable facilities for the Meeting or such a site shall not be available for whatever reason including, but not limited to, contract default or termination, or shall not be in acceptable condition, including facility construction that would adversely affect the Meeting or Attendees; or,

11.1.3
An adequate number of rooms at overflow Hotels within a reasonable distance of the Meeting Location shall not be available to accommodate Customer and/or Attendees; or,

11.1.4
If negotiations with a sufficient number of overflow Hotels to accommodate Customer and/or Attendees do not result in a contract, making performance on the part of Customer impossible or inadvisable; or,

11.1.5
A satisfactory arrangement with airlines to provide low cost airfares to transport Attendees to the Meeting is not available.

11.2
Termination for Convenience.  This Agreement and any Exhibit A may be canceled by mutual agreement at any time or by Customer without penalty upon giving written notice to Hotel prior to the dates specified below.  Notwithstanding any other provisions to the contrary, Hotel agrees that liquidated damages, if any, due from Customer will be waived if Customer executes an Exhibit A for a future Meeting or Meetings of equal or greater value.

11.2.1
No Right of Termination; Customer.  Customer shall have no right of termination for the sole purpose of holding the Meeting in some other city or at another facility and Hotel shall have no right of termination for the sole purpose of booking another organization during the In-House Dates.

11.2.2
Damages; Customer.  In the event of cancellation for causes other than those outlined above, Hotel shall be entitled to request from Customer, as liquidated damages, and not as a penalty, an amount based on the following sliding scale. Peak night shall be determined on adjusted Room Block, not original Room Block.  For the purposes of this provision, Staff Rooms and Comp Rooms shall not be counted as part of the Room Block.  “Revenue” shall be calculated as sixty percent (60%) of the single standard Room Rate and shall exclude sales tax and other Room surcharges.

	> 180 calendar days prior to Meeting:
	No charge or obligation.

	179 to 90 calendar days prior to Meeting:
	50% of peak night Room Revenue.

	89 to 30 calendar days prior to Meeting:
	75% of peak night Room Revenue.

	< 30 calendar days prior to Meeting:
	100% of peak night Room Revenue.


11.2.3
Damages; Hotel.

11.2.3.1
Termination Prior to Hotel Termination Period.  In the event Hotel cancels, terminates without cause, or terminates for convenience prior to the Hotel Termination Period specified in an Exhibit A, which, if not so specified, shall be one-hundred and eighty (180) calendar days prior to a Meeting, Hotel recognizes and acknowledges that Customer would be materially harmed.  In the event of such cancellation or termination by Hotel and within fourteen (14) calendar days of such event, Hotel agrees to: (a) pay Customer all deposits or monies forwarded to Hotel with interest calculated at a rate of one and one-half percent (1.5%) per month, but not to exceed eighteen percent (18%) per annum or the highest rate allowable by state law, whichever is less; (b) reimburse Customer for any documented out-of-pocket expenses incurred in reasonable expectation of attending a Meeting; and, (c) pay for any costs associated with relocating a Meeting to a comparable or superior property, which has been approved by Customer.  Costs include such items as differences in room rates, mailings, transportation, and other direct costs associated with changing a Meeting site.

11.2.3.2
Termination Following Hotel Termination Period.  In the event Hotel cancels, terminates without cause, or terminates for convenience following the Hotel Termination Period specified in Exhibit A, which, if not so specified, shall be one-hundred and eighty (180) calendar days prior to the Meeting, Hotel recognizes and acknowledges that Customer would be severely harmed.  In the event of such cancellation or termination by Hotel and within fourteen (14) calendar days of such event, Hotel agrees to: (a) reimburse Customer for any documented out-of-pocket expenses incurred in reasonable expectation of attending a Meeting; and, (b) pay to Customer as liquidated damages, and not as a penalty, sixty percent (60%) of the total Guestroom revenue, which shall be calculated by multiplying the total Room Nights resulting from the adjusted Room Block by the applicable Room Rates.   

12.
Reporting by Hotel.

12.1
Pre-Meeting.  In the form requested by Customer, Hotel shall provide Customer with pre-meeting Room Pickup reports on a weekly basis starting six (6) months (or such other timeframe specified in an Exhibit A) prior to the Meeting, which show how many Rooms are blocked, Rooms are reserved, and total rooms  left in Hotel. 

12.2
Post-Meeting.  Within ten (10) days following the Meeting, in the form requested by Customer, Hotel shall provide Customer with a post‑meeting Room Pickup report, which shall show the total number of Rooms occupied per night, total Room revenue, number of Comp Rooms to which Customer is entitled, number of Staff Rooms to which Customer is entitled, Hotel’s Net Inventory during In-House Dates, non-excused reservation cancellations, number of Attendee early departures, and formula for computation.

12.3
Adequate Records.  Hotel agrees to keep adequate records to substantiate cancellation claims and allow the Meeting Manager to review all records relevant to issue or cancellation.  

12.4
Customer Audit Rights.  At Customer’s request, Hotel shall provide Customer, or its designated representative, access to Hotel’s books and records for the purposes of determining final Room Pickup and/or to audit a Master Account invoice.   Any Guestroom occupied by an Attendee, but not credited to Customer by Hotel, will be credited to the Room Pickup and earned Comp Rooms, and such Guestrooms shall be commissionable to the Intermediary, if any.

12.4.1
Discrepancy.  If a discrepancy exists between the Hotel’s occupancy figures and the occupancy figures believed to be accurate by Customer, the Hotel will furnish to Customer a printout of individual names and companies occupying guestrooms in the Hotel over the In-House Dates.  The printout shall be viewed on the Hotel’s premises in the presence of Hotel and the Meeting Manager, who will be required to sign a confidentiality agreement stating that the parties will not use private information gathered from Hotel’s records for any other purpose than to independently ascertain the accurate amount, if any, due to the Hotel based on Hotel’s occupancy and the Room Pickup.  If the numbers represented by Hotel before the audit are off by two percent (2%) or more, the Hotel shall pay the reasonable expenses of Customer in conducting the audit, including the use of experts, if any. 

12.5
Reporting in Event of Cancellation.  In the event of cancellation, Hotel agrees that Customer shall be entitled to inspect all relevant reports that list the individual and group guests, occupancy reports, and Function Space occupancy in the Hotel over the cancelled In-House Dates.  The Hotel agrees that all records related to catered functions that would show what business, if any, Hotel was able to accept because of cancellation may be viewed on the Hotel’s premises by the Meeting Manager.

13
General Indemnification.  Each party to this Agreement shall indemnify, defend and hold harmless the other, their respective officers, directors, partners, employees, members, contractors, vendors, guests, agents, and representatives from any and all demands, claims, damages, losses and liabilities, including reasonable attorneys’ fees, (collectively “Claims”) that may be asserted by third parties arising out of or caused by the negligence or willful misconduct of the indemnifying party, its agents and employees in connection with the respective obligations pursuant to this Agreement.   Neither party is deemed to have waived, by reason of this paragraph, any defense that it may have with respect to such claims.  Hotel’s indemnification of Customer shall include, but not be limited to, any damage or injury  (including death) arising out of the failure of Hotel equipment, defects in Hotel’s premises or fixtures and the sale or service of alcohol by the Hotel.

14.
Insurance.  Each party shall obtain, maintain, and provide evidence of insurance in amounts sufficient, unless such amounts are otherwise specified herein or in an Exhibit A, to provide coverage for any liabilities arising out of or resulting from the respective obligations pursuant to this Agreement and an Exhibit A, as the case may be.

14.1
Additional Insurance; Hotel.  In addition to the comprehensive general liability insurance, Hotel shall carry liquor liability, crime, property or hazard, and other insurance in such dollar amount as is necessary to protect itself against any claims arising from any activities conducted in Hotel during the In-House Dates including Hotel’s indemnification obligations under this Agreement.

15.
Liquor Liability.  At all functions that are catered by the Hotel where alcohol is served, Hotel shall be responsible for exercising reasonable care in its service of alcohol to Attendees. Hotel shall be responsible for adhering to state and local laws regulating the sale and service of alcoholic beverages and shall not serve alcohol to Attendees that are either noticeably intoxicated or underage.  Hotel represents and warrants to Customer that it has adopted a written policy requiring bartenders, staff serving tables, and other Hotel personnel regarding the service of alcoholic beverages to guests, including, but not limited to, discontinuance of service of alcoholic beverages to any person who appears to be intoxicated.  Hotel represents and warrants that all Hotel personnel have undergone adequate training to prevent any incidents that could result in claims of liquor liability.

15.1
Liquor Liability Indemnification.  Notwithstanding any other provisions in this Agreement, Hotel shall indemnify, defend and hold harmless Customer, its directors, officers, employees, agents, members, and Attendees from and against any and all losses, damages, claims, expenses and liabilities of any kind, including costs of defense thereof, caused by or arising from Hotel's sale or service of alcoholic beverages.  Unless otherwise stated in an Exhibit A, Hotel agrees to carry a minimum of Five Million Dollars ($5,000,000.00) in liquor liability insurance to meet its obligation under this provision and to name Customer as an additional insured under this coverage.  Such insurance shall be primary to any similar insurance carried by Customer.

16.
No Interference.
16.1
No Interference; Quiet Enjoyment.  Hotel represents and warrants that there will be no outside distractions or disturbances during the In-House Dates within the Hotel's control that could affect the ordinary use and quiet enjoyment of Hotel facilities by Attendees.  Hotel shall immediately notify Customer in writing of any concurrent or overlapping meetings, conventions, special events or other attractions to be held in Hotel during the In-House Dates.  Upon notification from the Hotel, Customer shall promptly notify the Hotel if the concurrent or overlapping meetings or events will be incompatible to Customer.  All damages for cancellation, as further described herein will be waived, with no liability to Customer, if another group that is incompatible to Customer is booked and Customer feels the need to seek other arrangements.

16.2
No Interference; Construction.  Upon ratification of an Exhibit A, such Exhibit A shall constitute Hotel’s express warranty that no construction, remodeling or renovation, excluding normal maintenance, (collectively and individually “Construction”) shall occur during In-House Dates.  In the event unforeseen circumstances require Construction to occur during In-House Dates, Hotel shall immediately notify Customer in writing: (a) the nature and scope of such Construction; (b) the reason or cause for such Construction during In-House Dates; and, (c) whether such Construction shall materially interfere with Attendees’ or Customer’s use of the Hotel including, but not limited to, reducing serviceability to areas reserved for Customer’s or Attendees’ use, noise, dust or temperature conditions that would interrupt or disrupt Customer’s or Attendees’ operations or otherwise impede the operations of a Meeting or breach Customer’s or Attendees’ right of quiet enjoyment.  Customer may terminate an Exhibit A without liability where Hotel plans to undertake Construction during the In-House Dates that shall be disruptive, at the sole determination of Customer, to the Attendees.
16.3
Remedy for Hotel Interference.  In the event of interference, unreasonable disturbance, or any other distractions inhibiting Customer’s or Attendees’ peaceful use and enjoyment of the Hotel facilities, Hotel shall, at the sole election of Customer: (a) arrange for comparable or superior guestrooms at the same or lower Room Rates and Function Space, if any, at a nearby, comparable Hotel acceptable to Customer and transportation to and from the substitute Hotel and other meeting events as needed; (b) arrange for comparable or superior guestrooms and Function Space, if any, within the Hotel at no charge to Customer; or, (c) reduce the Room Rates and fees owed, or previously paid to Hotel by an amount proportionate to the inconvenience suffered by Customer and its Attendees.  Hotel and Customer shall jointly decide the appropriate amount of a credit Customer should receive under such circumstances, after consultation in good faith.
17.
Deterioration in Quality. Hotel represents and warrants that the quality of the Services and the physical condition of Hotel, Rooms, and Function Space, if applicable, shall be the same or better at the time of performance than on the date of ratification of an Exhibit A.  The Meeting Manager shall make such determination, at his or her sole determination, and shall notify the Hotel of such determination in writing.

17.1
Remedy for Deterioration in the Services or Rooms.  Should the Hotel be unable or unwilling to correct deficiencies in the Services or Guestrooms to the satisfaction of Customer within a commercially reasonable time, Customer may elect to either: (a) terminate an Exhibit A without further obligation or liability; or, (b) reduce the Room Rate or the cost of other Services, if any, by an amount equivalent to the decline in the Services as evidenced by the cost of similar rooms or services at other properties comparable to Hotel.

18.
Americans With Disabilities Act Compliance; Compliance with Other Laws.  Hotel warrants that it is and shall be at all times in compliance with the Americans with Disabilities Act and all relevant regulations and acknowledges and agrees that Hotel is responsible for the “readily achievable” removal of the physical barriers to access to the premises, such as, but not limited to wheel chair ramps, elevator standards, door width standards and restroom accessibility; the provision of auxiliary aids and services where necessary to ensure that no disabled individual is treated differently by the Hotel than other individuals; and the modification of the Hotel’s policies, practices and procedures as necessary to provide goods and services to disabled individuals. Notwithstanding the foregoing, Hotel shall also comply at all times with any other applicable laws, rules, codes, regulations and ordinances.

19.
General.

19.1
Claims; Disputes; Informal Resolution.  In the event of any material dispute or disagreement between the parties with respect to the interpretation of any provision of this Agreement or an Exhibit A, or with respect to the performance of either party hereunder, each party shall appoint director-level staff (each, a “Representative”) who shall meet in good faith for the purpose of resolving the dispute or disagreement.  The Representatives shall meet as often as the parties reasonably deem necessary in order to gather and furnish to each other all essential, non-privileged information that the parties believe germane to resolution of the matter at issue.  During the course of these non-judicial dispute resolution procedures, documents used to resolve the dispute or disagreement shall be limited to essential, non-privileged information.  All requests shall be made in good faith and be reasonable in light of the economics and time efficiencies intended by the dispute resolution procedures.  Where the Representatives cannot come to resolution of the matter at issue within thirty (30) calendar days following the event resulting in the dispute or disagreement, the remedy provided for herein, if any, associated with such dispute, shall be enforced.  A dispute pertaining to a party’s obligations of indemnification and confidentiality shall not be subject to this Section nor shall the provisions of this Section preclude either party from obtaining temporary injunctive relief in order to preserve its rights hereunder.  Hotel acknowledges that the timely and complete performance of its obligations pursuant to this Agreement is critical to the business and operations of Customer.  Accordingly, in the event of a dispute or disagreement between Hotel and Customer, Hotel shall continue to perform its obligations hereunder in good faith during the resolution of such dispute or disagreement unless and until this Agreement or an Exhibit A is terminated in accordance with the provisions hereof. This provision shall survive the termination of this Agreement and an Exhibit A.

19.2
Obligation of Hotel to Mitigate Damages.  Hotel shall undertake all reasonable efforts to resell unused Guestrooms and will credit the revenues against the liquidated damages, if any, in an amount not to exceed the full amount of such damages.

19.3
Payment of Liquidated Damages by Customer.  Liquidated damages chargeable to Customer if any, shall be due and payable thirty (30) days after the In-House Dates, provided the final Room Pickup reconciliation has been agreed to Customer by and Hotel provides proof of its efforts to mitigate damages and prove that Guestrooms being held for Attendees were unsold, when measured against normal occupancy rates for the period.

19.4
Relationship between Customer and Hotel.  Hotel represents and warrants that it is an independent contractor with no authority to contract for Customer or in any way to bind or to commit Customer to any agreement of any kind or to assume any liabilities of any nature in the name of or on behalf of Customer.  Under no circumstances shall Hotel, or any of its staff, hold itself out as or be considered an agent employee, joint venture, or partner of Customer.  In recognition of Hotel’s status as independent contractor, Customer shall carry no Workers’ Compensation insurance or any health or accident insurance to cover Hotel or Hotel’s agents or staff.  Customer shall not pay any contributions to Social Security, unemployment insurance, federal or state withholding taxes, any other applicable taxes whether federal, state, or local, nor provide any other contributions or benefits which might be expected in an employer-employee relationship.  Neither Hotel nor its staff, shall be eligible for, participate in, or accrue any direct or indirect benefit under any other compensation, benefit, or pension plan of Customer.

19.5
Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of New York and the federal laws of the United States of America.  Hotel hereby consents and submits to the jurisdiction and forum of the state and federal courts in the State of New York in all questions and controversies arising out of this Agreement. 

19.6
Compliance With Laws; Customer Policies and Procedures.  Both parties agree to comply with all applicable federal, state, and local laws, executive orders and regulations issued, where applicable.  Hotel shall comply with Customer policies and procedures where the same are posted, conveyed, or otherwise made available to Hotel.  Without limiting Hotel’s other obligations of indemnification herein, Hotel shall defend, indemnify, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or recoverable from Customer, on account of the failure of Hotel to perform its obligations imposed herein.

19.7
Force Majeure.  Neither party shall be liable for delays or any failure to perform under this Agreement due to causes beyond its reasonable control.  Such delays include, but are not limited to, fire, explosion, flood or other natural catastrophe, governmental legislation, acts, orders, or regulation, strikes or labor difficulties, to the extent not occasioned by the fault or negligence of the delayed party.  Any such excuse for delay shall last only as long as the event remains beyond the reasonable control of the delayed party.  However, the delayed party shall use its best efforts to minimize the delays caused by any such event beyond its reasonable control.  The delayed party must notify the other party promptly upon the occurrence of any such event, or performance by the delayed party will not be considered excused pursuant to this Section, and inform the other party of its plans to resume performance.

19.8
Advertising and Logos.  Hotel recognizes that Customer’s and Attendees’ and their affiliates’ name, trademarks, service marks, and logos represent valuable intellectual property of Customer or Attendee.  Unless otherwise specified in an Exhibit A, Hotel agrees not to use such names, trademarks, service marks, or logos in any advertising or promotional materials without the prior written consent of Customer, Attendee or affiliate, as the case may be.  Other than for the purposes of this Agreement, Customer agrees to accept the same restrictions with respect to the use of Hotel’s name, trademarks, service marks and logos.  This provision shall survive the termination of this Agreement and an Exhibit A.

19.9
No Waiver.  The failure of either party at any time to require performance by the other party of any provision of this Agreement shall in no way affect that party's right to enforce such provisions, nor shall the waiver by either party of any breach of any provision of this Agreement be taken or held to be a waiver of any further breach of the same provision.

19.10
Notices.  Any notice given pursuant to this Agreement shall be in writing and shall be given by personal service or by United States certified mail, return receipt requested, postage prepaid to the addresses appearing at the end of this Agreement, or as changed through written notice to the other party.  Notice given by personal service shall be deemed effective on the date it is delivered to the addressee, and notice mailed shall be deemed effective on the third day following its placement in the mail addressed to the addressee.

19.11
Assignment of Agreement.  This Agreement and the obligations of Hotel hereunder are personal to Hotel and its staff.  Neither Hotel nor any successor, receiver, or assignee of Hotel shall directly or indirectly assign this Agreement or the rights or duties created by this Agreement, whether such assignment is effected in connection with a sale of Hotel's assets or stock or through merger, an insolvency proceeding or otherwise, without the prior written consent of Customer.  Customer, at Customer’s sole election, may assign any and all of its rights and obligations under this Agreement to: (a) any affiliate of Customer; or, (b) any company that succeeds to substantially all of Customer's business.

19.13
Entire Agreement.  This Agreement and its attached exhibits, if any, constitute the entire agreement between the parties and supersede any and all previous representations, understandings, discussions, or agreements between Customer and Hotel as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by Customer and Hotel.  Customer and Hotel each acknowledge that it has had the opportunity to review this Agreement with its legal counsel.  From time to time, the parties hereto may execute one or more supplements as exhibits to this Agreement.  Such exhibits, when signed by a representative of each of the parties, shall be incorporated herein and references to particular exhibits herein shall apply to such supplemental exhibits.  Unless expressly provided for in the applicable exhibit, in the event of a conflict between the provisions contained in this Agreement and those contained in any exhibit to this Agreement, the provisions contained in the Agreement, as the case may be, shall prevail. 

19.14
Cumulative Remedies.  All rights and remedies of Customer herein shall be in addition to all other rights and remedies available at law or in equity, including, without limitation, specific performance for the enforcement of this Agreement, and temporary and permanent injunctive relief.

19.15
No Third-Party Beneficiaries. This Agreement and any Exhibit A hereunder, is for the sole benefit of the parties hereto and their permitted successors and assigns.  Nothing, express or implied, in this Agreement or an Exhibit A will give or be construed to give to anyone other than the parties hereto and such permitted successors and assigns any legal or equitable rights hereunder.

19.16
Counterparts; Facsimile. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same Agreement.  The parties agree that a facsimile signature may substitute for and have the same legal effect as the original signature.

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Effective Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Hotel”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	CUSTOMER

[Notice Address]


	Attention:


EXHIBIT A-___
Scope of Hotel Services

This Exhibit A - Scope of Hotel Services shall be incorporated in and governed by the terms of that certain Master Hotel Services Agreement by and between [CUSTOMER NAME] (“Customer”) and [OTHER PARTY NAME] (“Hotel”) dated [Effective Date], as amended (the “Agreement”). Unless expressly provided for in this Exhibit A, in the event of a conflict between the provisions contained in the Agreement and those contained in this Exhibit A, the provisions contained in the Agreement shall prevail.

	Meeting Name:
	

	Meeting Description:
	

	Meeting Location:
	

	Individual Hotel Name:
	

	Official Dates: 
	

	In-House Dates:
	

	Sales Tax:
	

	Occupancy Fee:
	

	Other Fees (e.g., parking, resort, Internet):
	Note:  Where Hotel offers wireless Internet access to guests in its common areas, Hotel agrees to provide such wireless Internet access to Attendees over the In-House Dates without additional charge.  


	Room Block:

	Day:
	
	
	
	
	
	
	

	Date:
	
	
	
	
	
	
	

	Run of House:
	
	
	
	
	
	
	

	1 Bedroom Suites:
	
	
	
	
	
	
	

	Club / Other Upgrades:
	
	
	
	
	
	
	

	Total Room Nights:
	
	
	
	
	
	
	


	Review Dates for Room Block (if applicable):
	

	Room Rate(s):


	

	Check-In Time / Check-Out Time:
	

	Meeting Manager (and designees, if applicable):
	


	Housing Coordinator (if any):
	

	Reservation Procedures:
	

	Reservation Cut-Off Date:

 
	
	Hotel Termination Period: 
	

	Function Space Requirements (and associated equipment needs, if any):
	

	F&B (if any):
	

	Comp Room Ratio (specify ratio where different from the Agreement):
	
	Number of Staff / Speaker Rooms:
	

	Hotel Rewards Program:
	Unless indicated “Not Applicable,” Hotel shall award any rewards associated with Hotel’s reward program to Customer’s membership account, as follows: ***Hotel Rewards Program MC***

	Additional Customer Requirements and Associated Fees (if any):
	

	Additional Concessions (if any):
	

	Prepared By (Customer):
	


Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the later of the dates below.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Hotel”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
FOR REFERENCE ONLY
	Name: 
FOR REFERENCE ONLY

	
	

	Title:
FOR REFERENCE ONLY
	Title: 
FOR REFERENCE ONLY

	
	

	Date:

	Date:


	
	


MASTER HOTEL SERVICES AGREEMENT [SHORT FORM]

This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [CUSTOMER NAME] (“Customer”), with its principal place of business located at [Customer Address], and [OTHER PARTY NAME] (“Hotel”), with its principal place of business located at [Other Party Address].

RECITALS

WHEREAS, Hotel has experience and expertise in the business of providing certain hospitality-related services that may include accommodations, housing, function space, and food and beverage (such services and similar services shall be individually and collectively referenced herein as the “Services”);

WHEREAS, Customer conducts various events, conventions, and meetings (each, a “Meeting,” as further described in an Exhibit A attached or to be attached hereto) that are critical to the business operations of Customer and its members;

WHEREAS, Customer desires to have Hotel provide Services to Customer; and,

WHEREAS, Hotel desires to supply Services to Customer on the terms and conditions contained herein.

NOW THEREFORE, in consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, Hotel and Customer hereby agree as follows:

1.
Hotel Services.  Hotel agrees to provide, in accordance with the terms of this Agreement, the Services for the Meeting on the Official and In-House Dates and at the room rate(s) (“Room Rate” or “Room Rates”) and other fees, if any, as set forth in an Exhibit A (sequentially numbered) in the form of the Exhibit A attached hereto or in other scope of services exhibits or attachments containing substantially similar information and identified as an Exhibit A.  The dates that the actual Meeting will be held shall be known as the “Official Dates,” as further described in an Exhibit A.
1.1
Health and Safety. Hotel represents and warrants that, at all times during the In-House Dates, Hotel shall comply with all local, state, and federal fire and life safety laws, regulations, codes, and ordinances including but not limited to the requirements of the Hotel and Motel Fire Safety Act of 1990, requiring, among other things, hard‑wired smoke detectors in each guestroom and an automatic sprinkler system. Hotel further represents and warrants that it maintains procedures and policies concerning fire safety and other life safety issues and Hotel shall make all such procedures and policies available to Customer upon request.  Failure of Customer to request a copy of such policies and procedures shall not relieve or alleviate the Hotel's responsibility to comply with the terms of this provision.  Hotel further represents that Hotel shall have: (a) at least one (1) person trained in cardio pulmonary resuscitation on premises at all times; and, (b) an automated external defibrillator on premises.
1.2
Security. Hotel represents and warrants that it provides adequate security (the same or better than Hotel properties of similar size and quality) for Attendees by ensuring that, among other things, corridors, parking lots, recreational and public areas are adequately monitored. Hotel also agrees to provide adequate security and secured areas for setups in Function Spaces, such as locked-facilities or security guards.  Hotel agrees to promptly notify Customer of any criminal incident of personal injury (including death) or theft of personal property valued at over Five Hundred Dollars ($500.00) involving a Hotel guest or employee that occurs within six (6) months of the start of the In-House Dates.
1.3
Attendees.  For the purpose of this Agreement, the term “Attendee” means any individual, group or entity associated with a Meeting, including Customer and its affiliated organizations’ directors, employees, associations members, representatives, agents, speakers, exhibitors, members, delegates, guests, invitees, contractors, and subcontractors with reservations at Hotel, regardless of how the guestroom reservations  (“Guestroom Reservations”) were made or accepted by Hotel, including, without limitation, Guestroom Reservations accepted through Customer’s designated Housing Coordinator, if described in an Exhibit A, Hotel’s reservation system, any Web sites and e-commerce sites on the Internet / World Wide Web, travel agents and corporate travel departments, or any other reservation portals.

2.
Room Block.  In consideration of Customer selecting Hotel to provide the Services and host the Meeting, Hotel agrees to hold the room block (“Room Block”) for the type of accommodations (each a “Guestroom”) as specified in an Exhibit A.

2.1
Adjustment of Room Block.  Hotel and Customer shall review the Room Block periodically, if so specified in an Exhibit A, on the review dates (“Review Dates”) indicated therein.  Unless otherwise provided in an Exhibit A, Customer shall have the right to adjust the Room Block, if necessary, without liability on the Review Dates or at anytime where Review Dates are not so indicated.  Such adjustments, if any, shall be provided by Customer to allow Hotel to receive Room Block estimations with reasonable advance notice, when possible, in order for Hotel to resell rooms unused by Customer.  Based upon availability and subject to Hotel’s approval, Customer may increase the Room Block at the Room Rate specified in the applicable Exhibit A.  In no case shall Hotel unilaterally reduce the Room Block prior to the reservation cut-off date (“Reservation Cut-Off Date”) set forth in an Exhibit A, if any, without the prior written consent of Customer.

2.2
Check-In Time / Check-Out Time.  Hotel guarantees that Attendees’ Check-In Time shall be 3:00 P.M. Hotel local time and Check-Out Time shall be Noon Hotel local time, unless such times are otherwise specified in an Exhibit A.  For Attendees who arrive prior to Check-In Time, Hotel will assign rooms, as they become available.  Hotel will use its best efforts to provide early check-in for Attendees.  Hotel will accommodate late check-out on a complimentary basis, up to four (4) hours for Attendees, subject to space availability.

2.2.1
Early Check-Out.  Where an Attendee elects to depart the Hotel earlier than the Attendee’s original check-out date, Hotel agrees that Attendee shall not be required to pay any additional fee for such early check-out.

2.2.2
Cancellation fees shall be waived and all deposits will be refunded immediately to no-show Attendees who cancel because of an emergency.  Such emergency cancellation requests will be reviewed by the Hotel and a determination will be made by Hotel on a case by case basis.

3.
Room Rates.  

3.1
Room Rates.   Room Rates shall be described in an Exhibit A for the Room Block.  The Room Rate shall be offered and available to all Attendees for the three (3) days prior to and three (3) days after the In-House Dates.  There will be no additional charge for persons under the age of twenty-one (21) staying in the same room with a parent, relative, or guardian Attendee.

3.1.1
Commissionable Room Rates.  If so specified by Customer, where third-party intermediary (“Intermediary”) is designated to act on behalf of Customer in booking a Meeting with Hotel, and unless an Exhibit A expressly states to the contrary, Hotel agrees that: (a) Hotel shall pay a ten percent (10%) commission to such Intermediary on the actualized room revenue; (b) such Intermediary shall be paid such commission within thirty (30) days following the In-House Dates; and, (c) the commission due to such Intermediary is not transferable to another party or agency.

3.2
Taxes.  If Room Rates are subject to state and local sales tax or an occupancy fee, all such taxes and/or fees shall be stated in an Exhibit A.  Customer shall not pay any taxes on gratuities unless such tax on gratuity is set forth in an Exhibit A and in all cases only to the extent required by law. 

3.3
Lowest Room Rate; Published or Confirmed. Where Customer has booked more than twenty-five percent (25%) of Hotel’s net inventory (“Net Inventory”) in an Exhibit A, Hotel agrees not to advertise or offer any lower group, leisure, or promotional room rate lower than the Room Rate via any booking media, including but not limited to the Internet / World Wide Web, toll-free numbers, consolidators, or otherwise during the In-House dates and the thirty (30) calendar day periods before and after such In-House Dates.  In the event that Hotel offers lower room rates to any party during the In-House Dates or the thirty (30) calendar day period preceding a Meeting the Room Rate shall automatically adjust to such lower room rate; in such event, an Exhibit A is deemed to have been revised and amended to reflect such lower room rate.  In the event that Attendees have not received the lowest published or confirmed room rates, Hotel agrees that Customer shall be due the total of the difference between such lower room rates and the Room Rates for all room nights (“Room Nights”) during the In-House Dates, and Hotel shall, at the sole election of Customer remit payment of such amount due to the Attendees or Customer, as the case may be, within fourteen (14) calendar days following the Meeting.  The foregoing provision does not apply to qualified discounts such as government, corporate, or crew rates previously negotiated with Hotel.

3.4
Staff Rooms.  Hotel will provide the number of staff (inclusive of contracted staff of  Hotel such as speakers) rooms (each a “Staff Room”) indicated in an Exhibit A on a complimentary, no-charge basis (unless otherwise specified to the contrary in such Exhibit A).  Customer shall provide Hotel with a list of staff members staying at the Hotel on or before the Reservation Cut‑Off Date.  Staff Rooms shall be included as part of the Room Pickup.

3.5
Complimentary Rooms.  Unless otherwise specified in an Exhibit A, Hotel shall provide one (1) complimentary Guestroom (each a “Comp Room”) per night for every forty (40) Room Nights used during the In-House Dates on a cumulative, and not daily, basis.  In the event Comp Rooms earned are not used, Hotel agrees to apply the corresponding value of the applicable single standard Room Rate to the Master Account, or, if no Master Account exists, to remit to Customer such corresponding value.  For purposes of determining the number Comp Rooms, a) early arrivals and late departures shall be included in Room Night count; and, b) each room in a suite will count as a separate Room Night.  Comp Rooms shall be included as a part of the Room Pickup.

3.6
Guestroom Upgrades.  At the request of Customer, Hotel shall upgrade no less than two (2) Comp Rooms to suite (parlor and sleeping room) Guestrooms.

3.7
VIP Suites.  In addition to any complimentary Suite upgrades, unless otherwise specified in an Exhibit A, Hotel agrees to provide to Customer a minimum of four (4) suites (parlor and sleeping room) at the single Room Rate for a standard Guestroom.

4.
Reservation Procedures.  Unless otherwise specified in an Exhibit A, the following reservation procedures shall apply.

4.1
Acceptance of Reservations After Reservation Cut-Off Date.  Hotel shall hold the Room Block until 11:59 P.M. Hotel local time on the Reservation Cut-Off Date, such date being twenty-one (21) calendar days prior to the In-House Dates, or as otherwise specified in an Exhibit A if longer or shorter than 21 calendar days.  After the Reservation Cut-Off Date, Hotel agrees to accept Guestroom Reservations on a space available basis at the Room Rate.

4.2
Substitution of Attendees.  Hotel agrees to allow Customer, at the sole discretion of Customer, Attendee, or the Housing Coordinator to simultaneously substitute Attendees at the Room Rate for Rooms canceled by Attendees with confirmed reservations both before and after the Reservation Cut-Off Date through to the first day of the Meeting. 

4.3
Housing Coordinator.  Where designated in an Exhibit A, Customer’s housing coordinator (“Housing Coordinator”) will manage Guestroom Reservations and Hotel shall pay the Housing Coordinator the fee designated in the relevant Exhibit A.  Hotel will work directly with the Housing Coordinator, Meeting Manager and staff on all matters relating to Hotel’s provision of Guestrooms for the Meeting.  Except as specifically expressed in an Exhibit A, the Housing Coordinator shall have no authority to bind Customer, its statewide associations, or affiliates or to incur any obligation on the behalf of Customer, its statewide associations, or affiliates.  In the event that Customer initially designates a Housing Coordinator in an Exhibit A and subsequently elects not to use such Housing Coordinator, then the Room Rate shall adjust down to the extent of Housing Coordinator fees not payable by Hotel.

5.
Room Pickup.

5.1
Room Pickup Calculation.  All of the following shall be counted in the Room Block pickup (the “Room Pickup”), whether such Guestrooms were reserved before or after the Reservation Cut-Off Date: (a) Guestrooms used by Attendees; (b) Guestrooms canceled by Attendees, where the Attendee has paid a “early departure” or other such fee for the cancellation; (c) displaced Guestrooms resulting from Hotel’s over-booking; (d) Comp Rooms; (e) Staff Rooms; and, (f) Dishonored Reservations.  Where a Guestroom consists of more than one room, each room shall be counted as a separate Guestroom for the purposes of the Room Pickup calculation (for example, a Guestroom consisting of a sleeping room and a parlor shall be counted as two (2) Guestrooms).

5.2
Net Inventory.  For purposes of Room Pickup, Hotel shall not include in its guestroom inventory during the In-House Dates, (1) all guestrooms “out of order,” being renovated, or repaired; (2) guestrooms held for last sale to the Hotel’s preferred customers;  (3) “comped” guestrooms to third-parties; and, 4) any unsold suites.; the resulting total of guestrooms shall be Hotel’s Net Inventory  In addition,  all guestrooms billed to other groups or individuals for attrition, cancellation, or no-shows will be counted as sold guestrooms.

6.
Dishonored Reservations.  If Hotel is unable to provide a Room to an Attendee holding a reservation, Hotel shall provide to each such Attendee, as the case may be, the following without charge: (a) comparable or superior guestroom (including room rate, tax, resort fee, and occupancy charge) at a comparable or superior  Hotel no more than one (1) mile from the Meeting Location for the period of the applicable Guestroom Reservation; (b) transportation by the most convenient and efficient means possible for the Attendee or Customer to and from the substitute Hotel; (c) long‑distance telephone calls; (d) listing of Attendee’s name with the Hotel switchboard or answering service, in order to facilitate the transfer of phone calls made to Attendee at the Hotel to the alternate property; (e) its best efforts to bring the Attendee back after the first night and offer to relocate displaced Attendee back to Hotel; and, (f) credit Customer for any Attendees displaced toward the Room Pickup and toward the Comp Room credit.

7.
Billing and Payment.

7.1
Attendee Charges.  Except for individuals specifically designated by Customer in writing to Hotel, all Guestroom charges, taxes, incidentals, and all other charges and expenses will be charged to Attendees.  Customer is not and shall not be liable for the non-payment by an Attendee for any such charges.

7.2
Master Account.  For each Exhibit A, Hotel shall establish one or more accounts for charges to Customer (collectively and individually the “Master Account”).  Customer will provide Hotel with appropriate credit information, in a form determined by Customer, to establish direct billing for the Master Account.  Upon credit approval from Hotel, which approval shall not be unreasonably denied, withheld, or conditioned, a Master Account will be established for authorized charges.  All charges to be posted to the Master Account will be reviewed by the Hotel and the Customer Meeting Manager identified on an Exhibit A.  Only those categories of charges approved in writing by the Meeting Manager may be charged to the Master Account.

7.2.1
Reporting of Master Accounts for Attendees.  Hotel acknowledges and agrees that certain Attendees, such as Customer affiliates shall request Hotel to establish their own master account(s).  In such case, Hotel agrees to provide a report to Customer describing such master accounts and the associated revenue within ten (10) days following the Meeting.

7.3
Payment.  Hotel agrees to submit the Master Account charges, with all supporting or back-up documentation such as a post-meeting Room Pickup report within thirty (30) days of completion of a Meeting, and Customer agrees to pay an invoice within sixty (60) days of receipt of the invoice and final Room Pickup and Meeting expenditure reports from Hotel.  Customer shall not be required to pay a fee, such as a “convenience fee,” should Customer choose to use a credit card to pay the Master Account charges.  In the event there is any amount in dispute, only that amount in dispute shall be withheld from payment.  As set forth herein, payment of the Master Account is not due and payable until Hotel provides Customer with a post-meeting Room Pickup report.  Invoices submitted by Hotel must specify an invoice number.

7.4
Deposits.  Unless expressly stated to the contrary in an Exhibit A, all deposits or advance payments  held by Hotel on behalf of Customer or an Attendee shall be refunded to Customer or the Attendee (in the same manner of payment by Attendee or Customer, if possible) within: (a) 48 (forty-eight) hours of Guestroom Reservation cancellation, if such cancellations are received by Hotel prior to the Reservation Cut-Off Date; or, (b) or within fifteen (15) calendar days from receipt of notification of termination under the termination provisions of this Agreement.  If unpaid deposit or advance payment balances remain due to Customer or an Attendee fifteen (15) calendar days after cancellations are received by Hotel, or receipt of notification of termination, interest will accrue to the benefit of those owed refunds at the rate of one and one-half percent (1.5%) per month, but not to exceed eighteen percent (18%) per annum or the highest rate allowable by state law, whichever is less.  Customer shall have the right to re-instate “no-show” Attendees and will guarantee such rooms to the Master Account, if so re-instated.  This provision shall survive the termination of this Agreement and an Exhibit A.

7.5
Non-Customer Room Blocks.  In instances where associations related to Customer reserve room blocks, Hotel acknowledges and agrees that each such association must establish and settle its own accounts.  Customer shall not be liable or responsible for any Hotel arrangements or agreements made by such associations or other affiliates.

7.6
Service Charges / Gratuities.  Gratuities, if any, shall be provided to deserving employees of Hotel in the sole discretion of Customer and Attendees.  Unless otherwise specified in an Exhibit A, under no circumstances will Hotel charge a mandatory gratuity or service charge on F&B or Rooms unless otherwise mandated by union agreement, provided such mandatory gratuity is disclosed in an Exhibit A.

7.7
Additional Concessions.  Hotel will provide the additional concessions specified in an Exhibit A, if any, without charge to Customer.

7.8
Exemption from Taxes.  Hotel agrees that should Customer meet the requirements for an exemption from sales tax in the jurisdiction in which the Meeting shall be held, no sales tax shall be applied to the Master Account, provided that Customer provides Hotel with appropriate proof of exemption prior to the In-House Dates.

7.9
No Other Fees.  Hotel shall impose no fees for Services utilized by Customer, including, but not limited to, mandatory charges on Guestrooms, other than those specified in an Exhibit A, without the prior written consent of Customer. If such fees are specified in an Exhibit A or subsequently agreed to by Customer, such fees shall not be imposed unless they are imposed on all guests using the Hotel during the In-House Dates.  Unless expressly stated to the contrary in an Exhibit A, Hotel shall impose no fees should Customer utilize contractors other than those recommended by Hotel to provide services such as audio-visual, decorating, security, and transportation.

8.
Food and Beverage.  Where indicated in an Exhibit A, Hotel shall provide food and beverage (“F&B”) to Customer as specified.

8.1
Fee for F&B.  Hotel agrees to guarantee the menu and menu prices for the effective date indicated in an Exhibit A.

8.2
Beverage-Consumption Basis.  All charges for beverages, including alcoholic beverages, provided by Hotel, if any, will be on a consumption basis with no charge for unopened bottles or cans.  Hotel shall allow the Meeting Manager to be present when the consumption is being accounted for, or, at the request of Customer, provide a written accounting of the consumption.

9.
Function Space Requirements.  If meeting or other function space, equipment, telephony, and / or telecommunication (e.g., the Internet / World Wide Web) requirements (collectively “Function Space”) are specified in an Exhibit A, all such Function Space, on a 24 hour hold basis, shall be complimentary.  In addition, there will be no charge for Function Space setup if specified on an Exhibit A.

9.1
Internet Access.  Where Hotel offers wireless Internet access to guests in Hotel's common areas, Hotel agrees to provide such wireless Internet access to Attendees over the In-House Dates without additional charge.  For “wired” Internet access, Hotel agrees to provide “drops” for Internet access on a basis of the first five (5) drops at no charge and the remaining drops at fifty-percent (50%) of the Hotel’s lowest published rate, as specified in an Exhibit A.
9.2
Signage.  Unless otherwise specified in an Exhibit A, Hotel shall allow Customer or Attendee to post signs on the property concerning the Meeting.  These signs shall be placed in locations and in a manner mutually agreeable to all parties.

10.
Force Majeure; Excuse of Performance.

10.1
Force Majeure.  The performance of this Agreement in whole or part by either party is subject to acts of God, war, or similar hostilities, actual, threatened or suspected terrorist activity, government regulation, disease, World Health Organization travel advisory, disaster, fire, strikes, threat of strikes, lockouts or labor disputes (except strikes, threat of strikes, lockouts or labor disputes involving the party attempting to invoke this provision), civil disorder, curtailment of transportation facilities unreasonably delaying at least twenty-five percent (25%) of Attendees from attending, or similar or dissimilar causes beyond the control of the parties making it inadvisable, commercially impractical, illegal, or impossible to hold the Meeting or which materially affects a party’s ability to perform under this Agreement or an Exhibit A.  Either party may terminate, suspend or partially perform its obligations under this Agreement for an Exhibit A without liability for one or more of the foregoing reasons by written notice to the other.  In the event Customer decides to hold its Meeting despite such circumstances, the Hotel shall waive any and all fees, penalties, and other liabilities related to a reduced-sized Meeting and shall offer Attendees any lower Room Rate offered to other guests during the In-House Dates.

10.2
Strikes and Labor Disputes.  Regardless of Hotel's union status, should any strikes, labor disputes, contract negotiations, or work stoppages occur within six (6) months prior to the In-House Dates, Hotel shall immediately notify Customer in writing.  If Customer reasonably determines that the strike, labor dispute, or work stoppage will affect the success of the Meeting, Customer shall have the right to terminate an Exhibit A without liability upon written notice to Hotel.  If a work stoppage in any way interferes with Customer's use of Hotel, Hotel shall provide comparable alternative space and commitments to Customer and Attendees at Hotel's expense and pay for any costs associated with relocating the Meeting to a comparable property, which has been approved by Customer.  Costs include such items as differences in room rates, mailings, transportation, and other direct costs associated with changing the Meeting site.

10.2.1
Collective Bargaining Agreements.  Hotel shall promptly notify Customer in writing of any collective bargaining agreement expiring within ninety (90) days prior to or after the In-House Dates and/or of any threatened strike by Hotel staff in connection with the expiration of said agreements.

11.
Cancellation and Termination.

11.1
Termination for Cause.  An Exhibit A may be terminated without liability to Customer upon Hotel’s breach of any material term, or for other valid reasons specified elsewhere in this Agreement or an Exhibit A including, but not limited to, the occurrence of any of the following conditions.

11.1.1
There is any change at Hotel in branding, affiliation, ownership, or management company, foreclosure by Hotel’s creditors or a petition in bankruptcy is filed by or on behalf of Hotel or its creditors.  In the case of ownership change, Hotel agrees to notify Customer in writing no later than thirty (30) calendar days prior to such change; or,

11.1.2
The Meeting Location or other such non-Hotel site, if any, is unwilling or unable to provide suitable facilities for the Meeting or such a site shall not be available for whatever reason including, but not limited to, contract default or termination, or shall not be in acceptable condition, including facility construction that would adversely affect the Meeting or Attendees; or,

11.1.3
An adequate number of rooms at overflow Hotels within a reasonable distance of the Meeting Location shall not be available to accommodate Customer and/or Attendees; or,

11.1.4
If negotiations with a sufficient number of overflow Hotels to accommodate Customer and/or Attendees do not result in a contract, making performance on the part of Customer impossible or inadvisable; or,

11.1.5
A satisfactory arrangement with airlines to provide low cost airfares to transport Attendees to the Meeting is not available.

11.2
Termination for Convenience.  This Agreement and any Exhibit A may be canceled by mutual agreement at any time or by Customer without penalty upon giving written notice to Hotel prior to the dates specified below.  Notwithstanding any other provisions to the contrary, Hotel agrees that liquidated damages, if any, due from Customer will be waived if Customer executes an Exhibit A for a future Meeting or Meetings of equal or greater value.

11.2.1
No Right of Termination; Customer.  Customer shall have no right of termination for the sole purpose of holding the Meeting in some other city or at another facility and Hotel shall have no right of termination for the sole purpose of booking another organization during the In-House Dates.

11.2.2
Damages; Customer.  In the event of cancellation for causes other than those outlined above, Hotel shall be entitled to request from Customer, as liquidated damages, and not as a penalty, an amount based on the following sliding scale. Peak night shall be determined on adjusted Room Block, not original Room Block.  For the purposes of this provision, Staff Rooms and Comp Rooms shall not be counted as part of the Room Block.  “Revenue” shall be calculated as sixty percent (60%) of the single standard Room Rate and shall exclude sales tax and other Room surcharges.

	> 180 calendar days prior to Meeting:
	No charge or obligation.

	179 to 90 calendar days prior to Meeting:
	50% of peak night Room Revenue.

	89 to 30 calendar days prior to Meeting:
	75% of peak night Room Revenue.

	< 30 calendar days prior to Meeting:
	100% of peak night Room Revenue.


12.
Reporting by Hotel.

12.1
Pre-Meeting.  In the form requested by Customer, Hotel shall provide Customer with pre-meeting Room Pickup reports on a weekly basis starting six (6) months (or such other timeframe specified in an Exhibit A) prior to the Meeting, which show how many Rooms are blocked, Rooms are reserved, and total rooms  left in Hotel. 

12.2
Post-Meeting.  Within ten (10) days following the Meeting, in the form requested by Customer, Hotel shall provide Customer with a post‑meeting Room Pickup report, which shall show the total number of Rooms occupied per night, total Room revenue, number of Comp Rooms to which Customer is entitled, number of Staff Rooms to which Customer is entitled, Hotel’s Net Inventory during In-House Dates, non-excused reservation cancellations, number of Attendee early departures, and formula for computation.

12.3
Adequate Records.  Hotel agrees to keep adequate records to substantiate cancellation claims and allow the Meeting Manager to review all records relevant to issue or cancellation.  

12.4
Customer Audit Rights.  At Customer’s request, Hotel shall provide Customer, or its designated representative, access to Hotel’s books and records for the purposes of determining final Room Pickup and/or to audit a Master Account invoice.   Any Guestroom occupied by an Attendee, but not credited to Customer by Hotel, will be credited to the Room Pickup and earned Comp Rooms, and such Guestrooms shall be commissionable to the Intermediary, if any.

12.5
Reporting in Event of Cancellation.  In the event of cancellation, Hotel agrees that Customer shall be entitled to inspect all relevant reports that list the individual and group guests, occupancy reports, and Function Space occupancy in the Hotel over the cancelled In-House Dates.  The Hotel agrees that all records related to catered functions that would show what business, if any, Hotel was able to accept because of cancellation may be viewed on the Hotel’s premises by the Meeting Manager.

13
General Indemnification.  Each party to this Agreement shall indemnify, defend and hold harmless the other, their respective officers, directors, partners, employees, members, contractors, vendors, guests, agents, and representatives from any and all demands, claims, damages, losses and liabilities, including reasonable attorneys’ fees, (collectively “Claims”) that may be asserted by third parties arising out of or caused by the negligence or willful misconduct of the indemnifying party, its agents and employees in connection with the respective obligations pursuant to this Agreement.   Neither party is deemed to have waived, by reason of this paragraph, any defense that it may have with respect to such claims.  Hotel’s indemnification of Customer shall include, but not be limited to, any damage or injury  (including death) arising out of the failure of Hotel equipment, defects in Hotel’s premises or fixtures and the sale or service of alcohol by the Hotel.

14.
Insurance.  Each party shall obtain, maintain, and provide evidence of insurance in amounts sufficient, unless such amounts are otherwise specified herein or in an Exhibit A, to provide coverage for any liabilities arising out of or resulting from the respective obligations pursuant to this Agreement and an Exhibit A, as the case may be.

14.1
Additional Insurance; Hotel.  In addition to the comprehensive general liability insurance, Hotel shall carry liquor liability, crime, property or hazard, and other insurance in such dollar amount as is necessary to protect itself against any claims arising from any activities conducted in Hotel during the In-House Dates including Hotel’s indemnification obligations under this Agreement.

15.
Liquor Liability.  At all functions that are catered by the Hotel where alcohol is served, Hotel shall be responsible for exercising reasonable care in its service of alcohol to Attendees. Hotel shall be responsible for adhering to state and local laws regulating the sale and service of alcoholic beverages and shall not serve alcohol to Attendees that are either noticeably intoxicated or underage.  Hotel represents and warrants to Customer that it has adopted a written policy requiring bartenders, staff serving tables, and other Hotel personnel regarding the service of alcoholic beverages to guests, including, but not limited to, discontinuance of service of alcoholic beverages to any person who appears to be intoxicated.  Hotel represents and warrants that all Hotel personnel have undergone adequate training to prevent any incidents that could result in claims of liquor liability.

15.1
Liquor Liability Indemnification.  Notwithstanding any other provisions in this Agreement, Hotel shall indemnify, defend and hold harmless Customer, its directors, officers, employees, agents, members, and Attendees from and against any and all losses, damages, claims, expenses and liabilities of any kind, including costs of defense thereof, caused by or arising from Hotel's sale or service of alcoholic beverages.  Unless otherwise stated in an Exhibit A, Hotel agrees to carry a minimum of Five Million Dollars ($5,000,000.00) in liquor liability insurance to meet its obligation under this provision and to name Customer as an additional insured under this coverage.  Such insurance shall be primary to any similar insurance carried by Customer.

16.
No Interference.
16.1
No Interference; Quiet Enjoyment.  Hotel represents and warrants that there will be no outside distractions or disturbances during the In-House Dates within the Hotel's control that could affect the ordinary use and quiet enjoyment of Hotel facilities by Attendees.  Hotel shall immediately notify Customer in writing of any concurrent or overlapping meetings, conventions, special events or other attractions to be held in Hotel during the In-House Dates.  Upon notification from the Hotel, Customer shall promptly notify the Hotel if the concurrent or overlapping meetings or events will be incompatible to Customer.  All damages for cancellation, as further described herein will be waived, with no liability to Customer, if another group that is incompatible to Customer is booked and Customer feels the need to seek other arrangements.

16.2
No Interference; Construction.  Upon ratification of an Exhibit A, such Exhibit A shall constitute Hotel’s express warranty that no construction, remodeling or renovation, excluding normal maintenance, (collectively and individually “Construction”) shall occur during In-House Dates.  In the event unforeseen circumstances require Construction to occur during In-House Dates, Hotel shall immediately notify Customer in writing: (a) the nature and scope of such Construction; (b) the reason or cause for such Construction during In-House Dates; and, (c) whether such Construction shall materially interfere with Attendees’ or Customer’s use of the Hotel including, but not limited to, reducing serviceability to areas reserved for Customer’s or Attendees’ use, noise, dust or temperature conditions that would interrupt or disrupt Customer’s or Attendees’ operations or otherwise impede the operations of a Meeting or breach Customer’s or Attendees’ right of quiet enjoyment.  Customer may terminate an Exhibit A without liability where Hotel plans to undertake Construction during the In-House Dates that shall be disruptive, at the sole determination of Customer, to the Attendees.
16.3
Remedy for Hotel Interference.  In the event of interference, unreasonable disturbance, or any other distractions inhibiting Customer’s or Attendees’ peaceful use and enjoyment of the Hotel facilities, Hotel shall, at the sole election of Customer: (a) arrange for comparable or superior guestrooms at the same or lower Room Rates and Function Space, if any, at a nearby, comparable Hotel acceptable to Customer and transportation to and from the substitute Hotel and other meeting events as needed; (b) arrange for comparable or superior guestrooms and Function Space, if any, within the Hotel at no charge to Customer; or, (c) reduce the Room Rates and fees owed, or previously paid to Hotel by an amount proportionate to the inconvenience suffered by Customer and its Attendees.  Hotel and Customer shall jointly decide the appropriate amount of a credit Customer should receive under such circumstances, after consultation in good faith.
17.
Deterioration in Quality. Hotel represents and warrants that the quality of the Services and the physical condition of Hotel, Rooms, and Function Space, if applicable, shall be the same or better at the time of performance than on the date of ratification of an Exhibit A.  The Meeting Manager shall make such determination, at his or her sole determination, and shall notify the Hotel of such determination in writing.

17.1
Remedy for Deterioration in the Services or Rooms.  Should the Hotel be unable or unwilling to correct deficiencies in the Services or Guestrooms to the satisfaction of Customer within a commercially reasonable time, Customer may elect to either: (a) terminate an Exhibit A without further obligation or liability; or, (b) reduce the Room Rate or the cost of other Services, if any, by an amount equivalent to the decline in the Services as evidenced by the cost of similar rooms or services at other properties comparable to Hotel.

18.
Americans With Disabilities Act Compliance; Compliance with Other Laws.  Hotel warrants that it is and shall be at all times in compliance with the Americans with Disabilities Act and all relevant regulations and acknowledges and agrees that Hotel is responsible for the “readily achievable” removal of the physical barriers to access to the premises, such as, but not limited to wheel chair ramps, elevator standards, door width standards and restroom accessibility; the provision of auxiliary aids and services where necessary to ensure that no disabled individual is treated differently by the Hotel than other individuals; and the modification of the Hotel’s policies, practices and procedures as necessary to provide goods and services to disabled individuals. Notwithstanding the foregoing, Hotel shall also comply at all times with any other applicable laws, rules, codes, regulations and ordinances.

19.
General.

19.1
Claims; Disputes; Informal Resolution.  In the event of any material dispute or disagreement between the parties with respect to the interpretation of any provision of this Agreement or an Exhibit A, or with respect to the performance of either party hereunder, each party shall appoint director-level staff (each, a “Representative”) who shall meet in good faith for the purpose of resolving the dispute or disagreement.  The Representatives shall meet as often as the parties reasonably deem necessary in order to gather and furnish to each other all essential, non-privileged information that the parties believe germane to resolution of the matter at issue.  During the course of these non-judicial dispute resolution procedures, documents used to resolve the dispute or disagreement shall be limited to essential, non-privileged information.  All requests shall be made in good faith and be reasonable in light of the economics and time efficiencies intended by the dispute resolution procedures.  Where the Representatives cannot come to resolution of the matter at issue within thirty (30) calendar days following the event resulting in the dispute or disagreement, the remedy provided for herein, if any, associated with such dispute, shall be enforced.  A dispute pertaining to a party’s obligations of indemnification and confidentiality shall not be subject to this Section nor shall the provisions of this Section preclude either party from obtaining temporary injunctive relief in order to preserve its rights hereunder.  Hotel acknowledges that the timely and complete performance of its obligations pursuant to this Agreement is critical to the business and operations of Customer.  Accordingly, in the event of a dispute or disagreement between Hotel and Customer, Hotel shall continue to perform its obligations hereunder in good faith during the resolution of such dispute or disagreement unless and until this Agreement or an Exhibit A is terminated in accordance with the provisions hereof. This provision shall survive the termination of this Agreement and an Exhibit A.

19.2
Obligation of Hotel to Mitigate Damages.  Hotel shall undertake all reasonable efforts to resell unused Guestrooms and will credit the revenues against the liquidated damages, if any, in an amount not to exceed the full amount of such damages.

19.3
Payment of Liquidated Damages by Customer.  Liquidated damages chargeable to Customer if any, shall be due and payable thirty (30) days after the In-House Dates, provided the final Room Pickup reconciliation has been agreed to Customer by and Hotel provides proof of its efforts to mitigate damages and prove that Guestrooms being held for Attendees were unsold, when measured against normal occupancy rates for the period.

19.4
Relationship between Customer and Hotel.  Hotel represents and warrants that it is an independent contractor with no authority to contract for Customer or in any way to bind or to commit Customer to any agreement of any kind or to assume any liabilities of any nature in the name of or on behalf of Customer.  Under no circumstances shall Hotel, or any of its staff, hold itself out as or be considered an agent employee, joint venture, or partner of Customer.  In recognition of Hotel’s status as independent contractor, Customer shall carry no Workers’ Compensation insurance or any health or accident insurance to cover Hotel or Hotel’s agents or staff.  Customer shall not pay any contributions to Social Security, unemployment insurance, federal or state withholding taxes, any other applicable taxes whether federal, state, or local, nor provide any other contributions or benefits which might be expected in an employer-employee relationship.  Neither Hotel nor its staff, shall be eligible for, participate in, or accrue any direct or indirect benefit under any other compensation, benefit, or pension plan of Customer.

19.5
Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of New York and the federal laws of the United States of America.  Hotel hereby consents and submits to the jurisdiction and forum of the state and federal courts in the State of New York in all questions and controversies arising out of this Agreement. 

19.6
Compliance With Laws; Customer Policies and Procedures.  Both parties agree to comply with all applicable federal, state, and local laws, executive orders and regulations issued, where applicable.  Hotel shall comply with Customer policies and procedures where the same are posted, conveyed, or otherwise made available to Hotel.  Without limiting Hotel’s other obligations of indemnification herein, Hotel shall defend, indemnify, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or recoverable from Customer, on account of the failure of Hotel to perform its obligations imposed herein.

19.7
Force Majeure.  Neither party shall be liable for delays or any failure to perform under this Agreement due to causes beyond its reasonable control.  Such delays include, but are not limited to, fire, explosion, flood or other natural catastrophe, governmental legislation, acts, orders, or regulation, strikes or labor difficulties, to the extent not occasioned by the fault or negligence of the delayed party.  Any such excuse for delay shall last only as long as the event remains beyond the reasonable control of the delayed party.  However, the delayed party shall use its best efforts to minimize the delays caused by any such event beyond its reasonable control.  The delayed party must notify the other party promptly upon the occurrence of any such event, or performance by the delayed party will not be considered excused pursuant to this Section, and inform the other party of its plans to resume performance.

19.8
Advertising and Logos.  Hotel recognizes that Customer’s and Attendees’ and their affiliates’ name, trademarks, service marks, and logos represent valuable intellectual property of Customer or Attendee.  Unless otherwise specified in an Exhibit A, Hotel agrees not to use such names, trademarks, service marks, or logos in any advertising or promotional materials without the prior written consent of Customer, Attendee or affiliate, as the case may be.  Other than for the purposes of this Agreement, Customer agrees to accept the same restrictions with respect to the use of Hotel’s name, trademarks, service marks and logos.  This provision shall survive the termination of this Agreement and an Exhibit A.

19.9
No Waiver.  The failure of either party at any time to require performance by the other party of any provision of this Agreement shall in no way affect that party's right to enforce such provisions, nor shall the waiver by either party of any breach of any provision of this Agreement be taken or held to be a waiver of any further breach of the same provision.

19.10
Notices.  Any notice given pursuant to this Agreement shall be in writing and shall be given by personal service or by United States certified mail, return receipt requested, postage prepaid to the addresses appearing at the end of this Agreement, or as changed through written notice to the other party.  Notice given by personal service shall be deemed effective on the date it is delivered to the addressee, and notice mailed shall be deemed effective on the third day following its placement in the mail addressed to the addressee.

19.11
Assignment of Agreement.  This Agreement and the obligations of Hotel hereunder are personal to Hotel and its staff.  Neither Hotel nor any successor, receiver, or assignee of Hotel shall directly or indirectly assign this Agreement or the rights or duties created by this Agreement, whether such assignment is effected in connection with a sale of Hotel's assets or stock or through merger, an insolvency proceeding or otherwise, without the prior written consent of Customer.  Customer, at Customer’s sole election, may assign any and all of its rights and obligations under this Agreement to: (a) any affiliate of Customer; or, (b) any company that succeeds to substantially all of Customer's business.

19.13
Entire Agreement.  This Agreement and its attached exhibits, if any, constitute the entire agreement between the parties and supersede any and all previous representations, understandings, discussions, or agreements between Customer and Hotel as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by Customer and Hotel.  Customer and Hotel each acknowledge that it has had the opportunity to review this Agreement with its legal counsel.  From time to time, the parties hereto may execute one or more supplements as exhibits to this Agreement.  Such exhibits, when signed by a representative of each of the parties, shall be incorporated herein and references to particular exhibits herein shall apply to such supplemental exhibits.  Unless expressly provided for in the applicable exhibit, in the event of a conflict between the provisions contained in this Agreement and those contained in any exhibit to this Agreement, the provisions contained in the Agreement, as the case may be, shall prevail. 

19.14
Cumulative Remedies.  All rights and remedies of Customer herein shall be in addition to all other rights and remedies available at law or in equity, including, without limitation, specific performance for the enforcement of this Agreement, and temporary and permanent injunctive relief.

19.15
No Third-Party Beneficiaries. This Agreement and any Exhibit A hereunder, is for the sole benefit of the parties hereto and their permitted successors and assigns.  Nothing, express or implied, in this Agreement or an Exhibit A will give or be construed to give to anyone other than the parties hereto and such permitted successors and assigns any legal or equitable rights hereunder.

19.16
Counterparts; Facsimile. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same Agreement.  The parties agree that a facsimile signature may substitute for and have the same legal effect as the original signature.

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Effective Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Hotel”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	CUSTOMER

[Notice Address]


	Attention:


EXHIBIT A-___
Scope of Hotel Services

This Exhibit A - Scope of Hotel Services shall be incorporated in and governed by the terms of that certain Master Hotel Services Agreement by and between [CUSTOMER NAME] (“Customer”) and [OTHER PARTY NAME] (“Hotel”) dated [Effective Date], as amended (the “Agreement”). Unless expressly provided for in this Exhibit A, in the event of a conflict between the provisions contained in the Agreement and those contained in this Exhibit A, the provisions contained in the Agreement shall prevail.

	Meeting Name:
	

	Meeting Description:
	

	Meeting Location:
	

	Individual Hotel Name:
	

	Official Dates: 
	

	In-House Dates:
	

	Sales Tax:
	

	Occupancy Fee:
	

	Other Fees (e.g., parking, resort, Internet):
	Note:  Where Hotel offers wireless Internet access to guests in its common areas, Hotel agrees to provide such wireless Internet access to Attendees over the In-House Dates without additional charge.  


	Room Block:

	Day:
	
	
	
	
	
	
	

	Date:
	
	
	
	
	
	
	

	Run of House:
	
	
	
	
	
	
	

	1 Bedroom Suites:
	
	
	
	
	
	
	

	Club / Other Upgrades:
	
	
	
	
	
	
	

	Total Room Nights:
	
	
	
	
	
	
	


	Review Dates for Room Block (if applicable):
	

	Room Rate(s):


	

	Check-In Time / Check-Out Time:
	

	Meeting Manager (and designees, if applicable):
	


	Housing Coordinator (if any):
	

	Reservation Procedures:
	

	Reservation Cut-Off Date:

 
	
	
	

	Function Space Requirements (and associated equipment needs, if any):
	

	F&B (if any):
	

	Comp Room Ratio (specify ratio where different from the Agreement):
	
	Number of Staff / Speaker Rooms:
	

	Hotel Rewards Program:
	Unless indicated “Not Applicable,” Hotel shall award any rewards associated with Hotel’s reward program to Customer’s membership account, as follows: Not Applicable

	Additional Customer Requirements and Associated Fees (if any):
	

	Additional Concessions (if any):
	

	Prepared By (Customer):
	


Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the later of the dates below.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Hotel”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
FOR REFERENCE ONLY
	Name: 
FOR REFERENCE ONLY

	
	

	Title:
FOR REFERENCE ONLY
	Title: 
FOR REFERENCE ONLY

	
	

	Date:

	Date:


	
	


MASTER PERSONAL SERVICES AGREEMENT
This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [CUSTOMER NAME] (“Customer”), with its principal place of business located at [Customer Address], and [OTHER PARTY NAME] (“Consultant”), with his / her principal place of business located at [Other Party Address].

1.
Consultant Services.  Consultant agrees to provide the services as set forth on an Exhibit A (sequentially numbered) in the form of the Exhibit A attached hereto or in other statements of work containing substantially similar information and identified as an Exhibit A (the "Services").
 1.1
Subcontracting.  Consultant shall not enter into any subcontracts for the performance of the Services, or assign or transfer any of its rights or obligations under this Agreement, without the prior written consent of Customer and any attempt to do so shall be void and without further effect.  Consent by Customer of the subcontracting by Consultant of any of the Services shall not relieve Consultant of any of its duties or obligations under this Agreement, and Consultant shall indemnify and hold Customer harmless from any payment required to be paid to any such subcontractors.

1.2
Non-competition  Unless otherwise specified in an Exhibit A, Consultant agrees that for the period of such Exhibit A, Consultant shall not market, sell, or otherwise provide substantially similar services to a customer or member of Customer.

2.
Term and Termination; Time is of the Essence. This Agreement is legally binding as of the Effective Date, and, unless terminated as provided herein, shall continue until terminated by Customer.  Customer may terminate this Agreement or any Exhibit A, in whole or in part, at any time for any reason upon written notice to Consultant.  Time is of the essence of this Agreement and of each Exhibit A.

3.
Customer Resources.  Where Customer provides resources (e.g., computers) to Consultant that are reasonably required for the exclusive purpose of providing the Services, Consultant agrees to keep such resources in good order and not permit waste (ameliorative or otherwise) or damage to the same.  Consultant shall return the resources to Customer in substantially the same condition as when Consultant began using the same, ordinary wear and tear excepted.

4.
Fees and Billing Procedures.  Customer agrees to pay Consultant for the Services in accordance with the fee(s) set forth in the applicable Exhibit A.  

4.1
Time of Payment.  Any sum due Consultant pursuant to an Exhibit A for Services performed which payment is not otherwise specified shall be due and payable forty-five (45) days after receipt by Customer of an invoice from Consultant.  

4.2
Billing Procedures.  Unless otherwise provided for under an Exhibit A, Consultant shall bill to Customer the sums due pursuant to an applicable Exhibit A by Consultant’s invoice, on a monthly basis in arrears.  Such invoice shall contain: (a) project name; (b) description of Services rendered; (c) number of hours and hourly rate; (e) travel and living expenses, if any; (f) total amount due; and, (g) purchase order number provided by Customer, if any.  Consultant shall forward invoices to: 

Customer

[Billing Address]

4.3
Expenses.  Subject to the prior written approval by Customer, and upon submission of an expense report and receipts, Customer shall reimburse Consultant for reasonable travel and living expenses that are consistent with Customer’s then current expense guidelines, actually incurred in connection with the performance of the Services.  Unless otherwise specified in an Exhibit A, in no case will Customer be responsible for Consultant expenses exceeding fifteen percent (15%) of the fees for the associated Services.

4.4
No Additional Charges.  Except for the fee described in the applicable Exhibit A (as the same may be adjusted), travel and living expenses, if any, and changes in scope agreed upon in writing, Customer shall not be billed for, or be obligated to pay to Consultant any charges, expenses, or other amounts for the Services or otherwise.

4.5
Credits.  Any credits or other amounts due to Customer from Consultant pursuant to this Agreement or otherwise may be applied or offset by Customer against any amount required to be paid by Customer to Consultant pursuant to any invoice rendered hereunder.  Any credits due to Customer from Consultant pursuant to this Agreement, such as amounts paid by Customer to Consultant in excess of amounts due to Consultant, that are not so applied against Consultant’s invoice for any reason shall be paid to Customer by Consultant within thirty (30) days following Customer's written request for such payment.  This Section shall survive the termination of this Agreement.

4.6
Non-binding Terms.  Any terms and conditions that are typed, printed, or otherwise included in any Consultant invoice rendered pursuant to this Agreement shall be deemed to be solely for the convenience of the parties.  No such term or condition shall be binding upon Customer, and no action by Customer (including, without limitation, the payment of any such invoice in whole or in part) shall be construed as binding Customer with respect to any such term or condition, unless the specific term or condition has been previously agreed to by Consultant and Customer in writing, and is binding upon Customer with respect to such invoice by virtue of this Agreement or a binding amendment thereto.

4.7
Auditable Records; Disputed Amounts.  Consultant shall maintain accurate records of all fees billable to, and payments made by, Customer in a format that will permit audit for a period of not less than three (3) years after payment has been rendered by Customer.    This Section shall survive the termination of this Agreement.

4.8
Taxes.  Consultant represents and warrants that it is an independent contractor for purposes of federal, state, and local employment taxes.  Consultant agrees that Customer is not responsible to collect or withhold any federal, state, or local employment taxes, including, but not limited to, income tax withholding and social security contributions, for Consultant or its employees.  Any and all taxes, interest or penalties, including, but not limited to, any federal, state, or local withholding or employment taxes, imposed, assessed, or levied as a result of this Agreement shall be paid or withheld by Consultant or, if assessed against and paid by Customer, shall be reimbursed by Consultant upon demand by Customer.

5.
Non-Disclosure of Confidential Information.  The parties acknowledge that each party may be exposed to or acquire communication or data of the other party that is confidential, privileged communication not intended to be disclosed to third parties. 

5.1
Meaning of Confidential Information.  For the purposes of this Agreement, the term “Confidential Information” shall mean all information and documentation of a party that:  (a) has been marked "confidential" or with words of similar meaning, at the time of disclosure by such party; (b) if disclosed orally or not marked "confidential" or with words of similar meaning, was subsequently summarized in writing by such party and marked “confidential” or with words of similar meaning; (c) any Confidential Information derived from information of a party; or, (d) with respect to information and documentation of Customer, whether marked “Confidential” or not, consists of Customer’s information and documentation included within any of the following categories:  (i) policyholder, payroll account, agent, customer, member, supplier, or contractor lists; (ii) policyholder, payroll account, agent, customer, member, supplier, or contractor information; (iii) information regarding business plans (strategic and tactical) and operations (including performance); (iv) information regarding administrative, financial, or marketing activities; (v) pricing information; (vi) personnel information; (vii) products and/or and services offerings (including specifications and designs); or, (viii) processes (e.g., technical, logistical, and engineering).  The term "Confidential Information" does not include any information or documentation that was: (a) already in the possession of the receiving party without an obligation of confidentiality; (b) developed independently by the receiving party as demonstrated by the receiving party, without violating the disclosing party’s proprietary rights; (c) obtained from a source other than  the disclosing party without an obligation of confidentiality; or, (d) publicly available when received, or thereafter became publicly available (other than through any unauthorized disclosure by, through or on behalf of,  the receiving party).

5.2
Obligation of Confidentiality.  The parties agree to hold all Confidential Information in strict confidence and not to copy, reproduce, sell, transfer, or otherwise dispose of, give or disclose such Confidential Information to third parties other than employees, agents, or subcontractors of such party who have a need to know in connection with this Agreement or to use such Confidential Information for any purposes whatsoever other than the performance of this Agreement.  Each party agrees to advise its respective employees, agents, and subcontractors of their obligations of confidentiality hereunder and require the same to keep such information confidential.

5.3
Ownership of Confidential Information.  Unless otherwise agreed to by the parties in writing, the Confidential Information of the disclosing party will be and remain the property of such party.
5.4
Cooperation to Prevent Disclosure of Confidential Information. Each party shall use its best efforts to assist the other party in identifying and preventing any unauthorized use or disclosure of any Confidential Information. Without limitation of the foregoing, each party shall advise the other party immediately in the event either party learns or has reason to believe that any person who has had access to Confidential Information has violated or intends to violate the terms of this Agreement and each party will cooperate with the other party in seeking injunctive or other equitable relief against any such person.
5.5
Remedies for Breach of Obligation of Confidentiality. Each party acknowledges that the breach of its obligation of confidentiality may give rise to irreparable injury to the other party, which damage may be inadequately compensable in the form of monetary damages.  Accordingly, each party may seek and obtain injunctive relief against the breach or threatened breach of the foregoing undertakings, in addition to any other legal remedies which may be available, to include, at the sole election of the receiving party, the immediate termination, without penalty to the same, of this Agreement in whole or in part. 

5.6
The provisions of this Section shall survive the termination of this Agreement. 

6.
Surrender of Confidential Information Upon Termination.  Upon termination of this Agreement, each party shall immediately return to the other party all copies, in whatever form, of any and all Confidential Information received from the other party, or created or received by a party on behalf of the other party, which are in such party’s possession, custody, or control. 

7.
Information Security.  Consultant acknowledges that Customer has implemented an information security program (the Customer Information Security Program, as the same may be amended) to protect Customer’s information assets, such information assets as further defined and classified in the Customer Information Security Program (collectively, the “Protected Data”).  Where Consultant has access to the Protected Data, Consultant acknowledges and agrees to the following. 

7.1
Undertaking by Consultant.  Without limiting Consultant’s obligation of confidentiality as further described herein, Consultant shall : (i) ensure the security and confidentiality of the Protected Data; (ii) protect against any anticipated threats or hazards to the security or integrity of the Protected Data; (iii) protect against unauthorized access to or use of the Protected Data;  and, (iv) ensure the proper disposal of Protected Data. 
8.
Rights to Work Product.
8.1
Customer and Consultant each acknowledge that performance of this Agreement may result in the discovery, creation, or development of inventions, combinations, machines, methods, formulae, techniques, processes, improvements, software designs, computer programs, strategies, specific computer-related know-how, data and original works of authorship reports, scripts, source code, object code, questionnaires, machine readable data and information, in whatever form, first produced or created by or for Consultant as a result of or related to the performance of the Services (collectively and individually, the “Work Product”).  Consultant agrees that it will promptly and fully disclose to Customer any and all Work Product generated, conceived, reduced to practice, or learned by Consultant or any of its employees, either solely or jointly with others, during the term of this Agreement, which in any way relates to the business of Customer.  Consultant further agrees that neither Consultant or Consultant's employees, nor any party claiming through Consultant or Consultant's employees, will, other than in the performance of this Agreement, make use of or disclose to others any proprietary information relating to the Work Product.

8.2
Consultant agrees that, whether or not the Services are considered works made for hire or an employment to invent, all Work Product discovered, created, or developed under this Agreement shall be and remain the sole property of Customer and its assigns.  Except as specifically set forth in writing and signed by both Customer and Consultant, Consultant agrees that Customer shall have all copyright and patent rights with respect to any Work Product discovered, created, or developed under this Agreement without regard to the origin of the Work Product. 

8.3
The provisions of this Section shall survive the termination of this Agreement.

9.
General Indemnity.  Consultant agrees to indemnify, defend, and hold Customer, its officers, directors, agents, and employees (each, an “Indemnitee” and collectively, the “Indemnitees”) harmless from and against any and all liabilities, damages, losses, expenses, claims, demands, suits, fines, or judgments (collectively “Claims”), including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, by reason of any Claim arising out of or relating to any act, error or omission, or misconduct of Consultant, its officers, directors, agents, employees, and subcontractors, during the performance of this Agreement, including, without limitation, Claims arising out of or relating to: (a) a violation of HIPAA; (b) a violation of federal, state, local, international, or other laws or regulations for the protection of persons or members of a protected class or category of persons; (c) sexual discrimination or harassment based upon any protected characteristic; (d) bodily injury (including death) or damage to tangible personal or real property; or, (e) breaches of any representations made under this Agreement; provided, however, that the foregoing indemnity shall not apply to the extent that the applicable Claim resulted from the acts or omissions of Customer, its officers, directors, agents, or employees. 

10.
Limitation of Liability.  NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, CONSULTANT SHALL NOT BE LIABLE FOR ANY INDIRECT, SPECIAL, AND/OR CONSEQUENTIAL DAMAGES, ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE FOREGOING EXCULPATION OF LIABILITY SHALL NOT APPLY WITH RESPECT TO DAMAGES INCURRED AS A RESULT OF THE NEGLIGENCE OR MISCONDUCT OF CONSULTANT.  CONSULTANT SHALL BE LIABLE TO CUSTOMER FOR ANY DIRECT DAMAGES ARISING OUT OF OR RELATING TO THE PERFORMANCE OF CONSULTANT OR THE FAILURE OF CONSULTANT TO PERFORM UNDER THIS AGREEMENT. NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, CUSTOMER ASSUMES NO LIABILITY FOR INJURY, DAMAGE, OR UNLAWFUL ACTS AND ALL LIABILITY FOR THE SAME IS THE SOLE RESPONSIBILITY OF THE CONSULTANT.  This Section shall survive the termination of this Agreement.

11.
Insurance.
11.1
Consultant shall, at its own cost and expense, procure and maintain in full force and effect during the term of this Agreement, policies of insurance, of the type(s) and in the minimum amount(s) stated herein, with responsible insurance carriers duly qualified in those states (locations) where the Services are to be performed, covering the operations of Consultant, pursuant to this Agreement.  Consultant shall provide Customer with a certificate of insurance evidencing the following coverage, and shall provide Customer with certificates of insurance evidencing renewal or substitution of such insurance thirty (30) days prior to the effective date of such renewal or substitution. 

	TYPE OF INSURANCE
	LIMIT OF LIABILITY

(Minimum Amounts)

	Comprehensive or Commercial General Liability and Third Party Property Damage
	$1,000,000 per occurrence, $2,000,000 aggregate




12.
General.

12.1
Relationship between Customer and Consultant.  Consultant represents and warrants that it is an independent contractor with no authority to contract for Customer or in any way to bind or to commit Customer to any agreement of any kind or to assume any liabilities of any nature in the name of or on behalf of Customer.  Under no circumstances shall Consultant, or any of its staff, hold itself out as or be considered an agent employee, joint venture, or partner of Customer.  In recognition of Consultant’s status as independent contractor, Customer shall carry no Workers’ Compensation insurance or any health or accident insurance to cover Consultant or Consultant’s agents or staff.  Customer shall not pay any contributions to Social Security, unemployment insurance, federal or state withholding taxes, any other applicable taxes whether federal, state, or local, nor provide any other contributions or benefits which might be expected in an employer-employee relationship.  Neither Consultant nor its staff, shall be eligible for, participate in, or accrue any direct or indirect benefit under any other compensation, benefit, or pension plan of Customer.

12.2
Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of New York and the federal laws of the United States of America.  Consultant hereby consents and submits to the jurisdiction and forum of the state and federal courts in the State of New York in all questions and controversies arising out of this Agreement.  

12.3
Compliance With Laws; Customer Policies and Procedures.  Both parties agree to comply with all applicable federal, state, and local laws, executive orders and regulations issued, where applicable.  Consultant shall comply with Customer policies and procedures where the same are posted, conveyed, or otherwise made available to Consultant.  Without limiting Consultant’s other obligations of indemnification herein, Consultant shall defend, indemnify, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or recoverable from Customer, on account of the failure of Consultant to perform its obligations imposed herein.

12.4
Force Majeure.  Neither party shall be liable for delays or any failure to perform under this Agreement due to causes beyond its reasonable control.  Such delays include, but are not limited to, fire, explosion, flood or other natural catastrophe, governmental legislation, acts, orders, or regulation, strikes or labor difficulties, to the extent not occasioned by the fault or negligence of the delayed party.  Any such excuse for delay shall last only as long as the event remains beyond the reasonable control of the delayed party.  However, the delayed party shall use its best efforts to minimize the delays caused by any such event beyond its reasonable control.  The delayed party must notify the other party promptly upon the occurrence of any such event, or performance by the delayed party will not be considered excused pursuant to this Section, and inform the other party of its plans to resume performance.

12.5
Advertising and Publicity.  Consultant shall not use the name of or refer to Customer directly or indirectly in any advertisement, news release, or professional or trade publication without prior written approval from Customer.  Consultant may include Customer on its customer lists and, upon notice and consent, such consent not to be unreasonably withheld, Consultant may use Customer as a reference.  This Section shall survive the termination of this Agreement.

12.6
No Waiver.  The failure of either party at any time to require performance by the other party of any provision of this Agreement shall in no way affect that party's right to enforce such provisions, nor shall the waiver by either party of any breach of any provision of this Agreement be taken or held to be a waiver of any further breach of the same provision.

12.7
Notices.  Any notice given pursuant to this Agreement shall be in writing and shall be given by personal service or by United States certified mail, return receipt requested, postage prepaid to the addresses appearing at the end of this Agreement, or as changed through written notice to the other party.  Notice given by personal service shall be deemed effective on the date it is delivered to the addressee, and notice mailed shall be deemed effective on the third day following its placement in the mail addressed to the addressee.

12.8
Assignment of Agreement.  This Agreement and the obligations of Consultant hereunder are personal to Consultant and its staff.  Neither Consultant nor any successor, receiver, or assignee of Consultant shall directly or indirectly assign this Agreement or the rights or duties created by this Agreement, whether such assignment is effected in connection with a sale of Consultant's assets or stock or through merger, an insolvency proceeding or otherwise, without the prior written consent of Customer.  Customer, at Customer’s sole election, may assign any and all of its rights and obligations under this Agreement to: (a) any affiliate of Customer; or, (b) any company that succeeds to substantially all of Customer's business.

12.9
Entire Agreement.  This Agreement and its attached exhibits, if any, constitute the entire agreement between the parties and supersede any and all previous representations, understandings, discussions, or agreements between Customer and Consultant as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by Customer and Consultant.  Customer and Consultant each acknowledge that it has had the opportunity to review this Agreement with its legal counsel.  From time to time, the parties hereto may execute one or more supplements as exhibits to this Agreement.  Such exhibits, when signed by a representative of each of the parties, shall be incorporated herein and references to particular exhibits herein shall apply to such supplemental exhibits.  Unless expressly provided for in the applicable exhibit, in the event of a conflict between the provisions contained in this Agreement and those contained in any exhibit to this Agreement, the provisions contained in the Agreement, as the case may be, shall prevail. 

12.10
Cumulative Remedies.  All rights and remedies of Customer herein shall be in addition to all other rights and remedies available at law or in equity, including, without limitation, specific performance for the enforcement of this Agreement, and temporary and permanent injunctive relief.

12.11
Counterparts; Facsimile. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same Agreement.  The parties agree that a facsimile signature may substitute for and have the same legal effect as the original signature.

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Effective Date.

	[CUSTOMER NAME]

(“Customer”)

	[OTHER PARTY NAME]

(“Consultant”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	[CUSTOMER NAME]

[ Notice Address]


	Attention:


EXHIBIT A-___
Consultant’s Statement of Work

This Exhibit A - Consultant’s Statement of Work shall be incorporated in and governed by the terms of that certain Master Personal Services Agreement by and between [CUSTOMER NAME] (“Customer”) and [OTHER PARTY NAME] (“Consultant”) dated [Effective Date], as amended (the “Agreement”). Unless expressly provided for in this Exhibit A, in the event of a conflict between the provisions contained in the Agreement and those contained in this Exhibit A, the provisions contained in the Agreement shall prevail.

	Project Description:
	

	Title / Role of Resource:
	

	Responsibilities, Deliverables, and/or Activities:
	

	Services Fees or Rate:
	

	Start Date:
	

	Estimated End Date:

 
	

	Additional Customer Requirements:
	


Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Start Date.

	[CUSTOMER NAME]

(“Customer”)

	[OTHER PARTY NAME]

(“Consultant”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
FOR REFERENCE ONLY
	Name: 
FOR REFERENCE ONLY

	
	

	Title:
FOR REFERENCE ONLY
	Title: 
FOR REFERENCE ONLY

	
	

	Date:

	Date:


	
	


MASTER PROFESSIONAL SERVICES AGREEMENT
This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [CUSTOMER NAME] (“Customer”), with its principal place of business located at [Customer Address], and [OTHER PARTY NAME] (“Supplier”), with its principal place of business located at [Other Party Address].

RECITALS

WHEREAS, Supplier has experience and expertise in the business of providing the professional services contemplated under this Agreement;

WHEREAS, Customer desires to have Supplier provide such services to Customer; and,

WHEREAS, Supplier desires to supply such services to Customer on the terms and conditions contained herein.

NOW THEREFORE, in consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, Supplier and Customer hereby agree as follows:

1.
Supplier Services.  Supplier agrees to provide, in accordance with the terms of this Agreement, the services as set forth on an Exhibit A (sequentially numbered) in the form of the Exhibit A attached hereto or in other statements of work containing substantially similar information and identified as an Exhibit A (the "Services").  Supplier shall control the manner in which the Services are provided, giving due consideration to the requests of Customer.  Unless otherwise mutually agreed, the Services shall be performed at a Customer facility.

1.1
Non-exclusivity.  Nothing herein shall be deemed to preclude Customer from retaining the services of other persons or entities undertaking the same or similar functions as those undertaken by Supplier hereunder or from independently developing or acquiring goods or services that are similar to, or competitive with, the goods or services, as the case may be, contemplated under this Agreement.

1.2
Subcontracting.  Supplier shall not enter into any subcontracts for the performance of the Services, or assign or transfer any of its rights or obligations under this Agreement, without the prior written consent of Customer and any attempt to do so shall be void and without further effect.  Consent by Customer of the subcontracting by Supplier of any of the Services shall not relieve Supplier of any of its duties or obligations under this Agreement, and Supplier shall indemnify and hold Customer harmless from any payment required to be paid to any such subcontractors.

2.
Staff of Supplier.  Supplier shall designate the individual staff to perform the Services, but Customer may request specific staff of Supplier.  If Supplier, at any time in its reasonable discretion, determines that any staff assigned by Supplier is unsuitable for the performance of the Services, Supplier shall advise Supplier of such determination, and Supplier shall immediately remove such staff, and, at the request of Supplier, promptly provide replacement staff reasonably acceptable to Supplier.

3.
Non-solicitation of Employees.  Unless otherwise provided for herein, for the period of the applicable Exhibit A and for a period of six (6) months following the expiration of the same (the “Non-solicitation Period”), both parties agree not to directly solicit or seek to influence, induce, or attempt to induce any person employed by the other party for the purposes of employment without express written permission of the other party.

3.1
During the Non-solicitation Period, if a party hires a person employed by the other party without the other party’s written consent, then the hiring party will pay to the other party, as liquidated damages, an amount equivalent to twenty percent (20%) of such person’s starting annual salary.  Such liquidated damages shall be paid by the hiring party to the other party within thirty (30) days following the date upon which the person begins his or her new employment relationship.

3.2
Notwithstanding the foregoing, this Section shall not preclude either party from hiring any person employed by the other party where such person independently responds to an employment opportunity transmitted by the other party to the general public (such as newspaper, magazine, broadcast, Internet, or employment agencies).

4.
Contracted Staff to Customer Regular Employee Positions.  Supplier agrees that, when specified in an applicable Exhibit A, Customer may request certain staff of Supplier be available for consideration of regular employment by Customer beginning upon the effective date of such Exhibit A.  Where such staff of Supplier subsequently accepts employment with Customer, the applicable Exhibit A, or portion thereof relating to the affected staff of Supplier, shall immediately terminate unless otherwise requested by Customer, and Customer shall have no further obligations regarding the affected staff.  Where Customer makes an offer of employment to the applicable staff of Supplier, Customer shall pay to Supplier a fee based on the following schedule:

	Period of Time Elapsed from Initiation of an Exhibit A to the Time of Offer of Employment by Customer
	Employment Fee

(Percentage of Starting Annual Salary)

	>= 6 months
	No Employment Fee

	>= 3 months, < 6 months
	5%

	< 3 months
	10%


5.
Project Managers; Progress Reports.  Each party shall appoint a Project Manager to oversee that party’s responsibilities under this Agreement (the “Customer Project Manager” and the “Supplier Project Manager,” as the case may be) and for an Exhibit A, said Project Managers being authorized to act for his or her respective party with respect to this Agreement and an Exhibit A.  The parties’ respective Project Managers shall: (a) communicate informally on a regular basis; and, (b) meet at least weekly (in person or by telephone) to review the status of the Services.  Further, on a weekly basis, beginning upon the effective date of the applicable Exhibit A, Supplier shall submit to Customer a progress report, in a format designated by Customer, certifying Services performed by Supplier during the previous week.

5.1
Supplier Project Manager.  With respect to the Supplier Project Manager, Supplier agrees as follows:

5.1.1
The Supplier Project Manager shall be dedicated to the Customer account; provided, however that the Supplier Project Manager may: (a) upon reasonable notice to Customer, participate in training conducted by Supplier; and, (b) discharge normal administrative responsibilities as an employee of Supplier.

5.1.2
Upon assigning an individual to the Supplier Project Manager position, Supplier shall: (a) notify Customer of the proposed assignment; (b) introduce the individual to appropriate representatives of Customer; and, (c) provide Customer with appropriate information regarding the individual (consistent with applicable corporate policies and applicable law) that may be reasonably requested by Customer. Customer shall have the right to refuse the placement of an individual in the Supplier Project Manager position after the interview occurs and the information has been provided.

5.1.3
Supplier shall not replace or reassign the Supplier Project Manager for the duration of the applicable Exhibit A, unless Customer consents to such replacement or reassignment, or the Supplier Project Manager: (a) voluntarily resigns from Supplier; (b) is dismissed by Supplier; (c) fails, in Supplier's reasonable judgment, to perform duties and responsibilities pursuant to this Agreement; or, (d) dies or is unable to work due to disability.

6.
Term and Termination; Time is of the Essence. This Agreement is legally binding as of the Effective Date, and, unless terminated as provided herein, shall continue until terminated by Customer.  Customer may terminate this Agreement or any Exhibit A, in whole or in part, at any time for any reason upon written notice to Supplier.  Time is of the essence of this Agreement and of each Exhibit A.

7.
Fees and Billing Procedures.  Customer agrees to pay Supplier for the Services in accordance with the fee(s) set forth in the applicable Exhibit A.  

7.1
Time of Payment.  Any sum due Supplier pursuant to an Exhibit A for Services performed which payment is not otherwise specified shall be due and payable forty-five (45) days after receipt by Customer of an invoice from Supplier. 

7.2
Services Provided on an Hourly Basis.  Where the Services are billed to Customer on an hourly basis, Supplier shall submit to Customer an accurate time sheet approved and signed by Supplier and Customer.  Supplier shall direct its employees to work only such number of hours as are approved in advance by Customer.  Supplier shall be paid for all approved hours worked, including those hours worked in excess of eight hours per day, at the hourly rates set forth in the applicable Exhibit A.  Hours billed shall reflect actual time performing the Services and shall not include travel time.

7.3
Services Provided on a Fixed-fee or Milestone Basis.  Where the Services are billed to Customer on an fixed-fee or milestone basis, Supplier shall submit to Customer a statement of the Services performed, such statement approved and signed by Supplier and Customer.  

7.4
Billing Procedures.  Unless otherwise provided for under an Exhibit A, Supplier shall bill to Customer the sums due pursuant to an applicable Exhibit A by Supplier’s invoice, on a monthly basis in arrears.  Such invoice shall contain: (a) project name; (b) description of Services rendered and deliverables, if any, provided; (c) name of Supplier’s staff, number of hours, and hourly rate of each of Supplier’s staff where Services are billed to Customer on an hourly basis; (d) travel and living expenses, if any; (e) discounts, if applicable; (f) payment holdbacks, if any; (g) special charges, if any; (h) taxes, if any; (i) total amount due; and, (j) purchase order number provided by Customer, if any.  Supplier shall forward invoices to: 

Customer

[ Billing Address]

7.5
Discounts.  Customer shall be entitled to reduce the total amount due to Supplier for a monthly billing period by the volume discount specified in the following table:

	Monthly Billing
	Volume Discount

	< $20,000 
	No Volume Discount

	$20,000 - $40,000
	7%

	 $40,001 - $60,000
	9%

	 $60,001 - $100,000
	12%

	 > $100,000
	15%


7.6
Expenses.  Subject to the prior written approval by Customer, and upon submission of an expense report and receipts, Customer shall reimburse Supplier for reasonable travel and living expenses that are consistent with Customer’s then current expense guidelines, actually incurred in connection with the performance of the Services.  Unless otherwise specified in an Exhibit A, in no case will Customer be responsible for Supplier expenses exceeding fifteen percent (15%) of the fees for the associated Services.

7.7
No Additional Charges.  Except for the fee described in the applicable Exhibit A (as the same may be adjusted), travel and living expenses, if any, and changes in scope agreed upon in writing, Customer shall not be billed for, or be obligated to pay to Supplier any charges, expenses, or other amounts for the Services or otherwise.

7.8
Credits.  Any credits or other amounts due to Customer from Supplier pursuant to this Agreement or otherwise may be applied or offset by Customer against any amount required to be paid by Customer to Supplier pursuant to any invoice rendered hereunder.  Any credits due to Customer from Supplier pursuant to this Agreement, such as amounts paid by Customer to Supplier in excess of amounts due to Supplier, that are not so applied against Supplier’s invoice for any reason shall be paid to Customer by Supplier within thirty (30) days following Customer's written request for such payment.  This Section shall survive the termination of this Agreement.

7.9
Non-binding Terms.  Any terms and conditions that are typed, printed, or otherwise included in any Supplier invoice rendered pursuant to this Agreement shall be deemed to be solely for the convenience of the parties.  No such term or condition shall be binding upon Customer, and no action by Customer (including, without limitation, the payment of any such invoice in whole or in part) shall be construed as binding Customer with respect to any such term or condition, unless the specific term or condition has been previously agreed to by Supplier and Customer in writing, and is binding upon Customer with respect to such invoice by virtue of this Agreement or a binding amendment thereto.

7.10
Auditable Records; Disputed Amounts.  Supplier shall maintain accurate records of all fees billable to, and payments made by, Customer in a format that will permit audit for a period of not less than three (3) years after payment has been rendered by Customer.  For such period, upon Customer’s written request, Supplier shall provide Customer with a copy of any annual “SAS 70” or other audit reports prepared by auditors of Supplier, if so prepared.  In the event Customer in good faith disputes any amount on any Supplier invoice, Customer and Supplier agree to use their best efforts to resolve such dispute within ninety (90) days after Customer provides written notification of the dispute to Supplier.  Supplier agrees to provide full supporting documentation concerning any disputed amount or invoice to Customer within thirty (30) days after Customer provides written notification of the dispute to Supplier.  Provided that Customer has furnished written notification of the dispute to Supplier within thirty (30) days after Customer received the disputed invoice, Customer shall have no obligation, during the ninety (90) day period specified above, to pay any amount that Customer reasonably disputes hereunder.  This Section shall survive the termination of this Agreement.

7.11
Taxes.  Supplier represents and warrants that it is an independent contractor for purposes of federal, state, and local employment taxes.  Supplier agrees that Customer is not responsible to collect or withhold any federal, state, or local employment taxes, including, but not limited to, income tax withholding and social security contributions, for Supplier or its employees.  Any and all taxes, interest or penalties, including, but not limited to, any federal, state, or local withholding or employment taxes, imposed, assessed, or levied as a result of this Agreement shall be paid or withheld by Supplier or, if assessed against and paid by Customer, shall be reimbursed by Supplier upon demand by Customer.

8.
Acceptance Period.  Unless otherwise specified in the applicable Exhibit A, for all Services provided under this Agreement, Supplier grants to Customer a sixty (60) day acceptance period ("Acceptance Period") commencing on the date completed Services are delivered to Customer.  Customer shall have the right to reject the Services, in whole or in part, during the applicable Acceptance Period for Supplier’s failure to successfully meet the specifications as contained in the applicable Exhibit A, with such determination to be made in Customer’s reasonable judgment.  At the end of the applicable Acceptance Period, if Customer has not rejected the Services, the Services shall be deemed to be accepted by Customer; provided, however, that Customer’s acceptance of the Services shall not be deemed a waiver of any of Customer’s warranty rights as expressly provided herein.  In the event Customer rejects the Services within the initial Acceptance Period, Supplier shall, upon receipt of written notice from Customer, be given an additional thirty (30) day period to cure any deficiency identified by Customer.  In the event Supplier is unable to cure said deficiency within this additional thirty (30) day period, Customer may, in its sole discretion: (a) at no additional cost to Customer, require Supplier to immediately provide additional staff, as required, so as to not impact Customer’s project completion dates, to perform further work on the Services not accepted or to provide proof that changes are not necessary; or, (b) terminate the applicable Exhibit A in part with respect to Services not accepted, in which event any and all fees paid by Customer to Supplier in connection with the Services shall be refunded to Customer in full and Customer shall have no further obligations to Supplier with respect to such Services; provided, however, that the foregoing shall not be deemed to limit Customer’s other rights to terminate this Agreement as provided herein, any other rights Customer may have at law or in equity, or Supplier’s warranties as expressly provided herein.
9.
Change Control Procedure.  Customer or Supplier may, at any time upon written notice to the other party, request increases or decreases to scope of the Services under an Exhibit A.

9.1
Customer Increases to Scope. If Customer requests an increase in the scope of Services of an Exhibit A, Customer shall notify Supplier in writing, and, not more than five (5) business days (or other mutually agreed upon period) after receiving the request, Supplier shall provide Customer with a written response that shall include a statement as to whether or not the change has an associated cost or schedule impact.  If the change has an associated cost or schedule impact, the statement shall include the price increase or credit, and the specific impact on the schedule.  If Supplier’s response is approved by Customer, Customer shall issue a change control form (“Change Control Form”), which will be approved, in writing, by Customer and executed by Supplier.

9.2
Supplier Increases to Scope.  Supplier may request additions to scope by providing Customer with a written request that shall include a statement as to whether or not the change has an associated cost or schedule impact.  If the change has an associated cost or schedule impact, the statement shall include the price increase or credit, and the specific impact on the schedule.  If Supplier’s request is approved by Customer, Customer shall issue a Change Control Form, which will be approved, in writing, by Customer  and executed by Supplier.

9.3
Decreases to Scope.  Customer shall have the right, in its sole discretion, and for any reason whatsoever, to decrease the scope of the Services.  In such case, the fee for the applicable Exhibit A will be reduced by an amount consistent with the decrease in scope.

10.
Non-Disclosure of Confidential Information.  The parties acknowledge that each party may be exposed to or acquire communication or data of the other party that is confidential, privileged communication not intended to be disclosed to third parties. 

10.1
Meaning of Confidential Information.  For the purposes of this Agreement, the term “Confidential Information” shall mean all information and documentation of a party that:  (a) has been marked "confidential" or with words of similar meaning, at the time of disclosure by such party; (b) if disclosed orally or not marked "confidential" or with words of similar meaning, was subsequently summarized in writing by such party and marked “confidential” or with words of similar meaning; (c) any Confidential Information derived from information of a party; or, (d) with respect to information and documentation of Customer, whether marked “Confidential” or not, consists of Customer’s information and documentation included within any of the following categories:  (i) policyholder, payroll account, agent, customer, member, supplier, or contractor lists; (ii) policyholder, payroll account, agent, customer, member, supplier, or contractor information; (iii) information regarding business plans (strategic and tactical) and operations (including performance); (iv) information regarding administrative, financial, or marketing activities; (v) pricing information; (vi) personnel information; (vii) products and/or and services offerings (including specifications and designs); or, (viii) processes (e.g., technical, logistical, and engineering).  The term "Confidential Information" does not include any information or documentation that was: (a) already in the possession of the receiving party without an obligation of confidentiality; (b) developed independently by the receiving party as demonstrated by the receiving party, without violating the disclosing party’s proprietary rights; (c) obtained from a source other than  the disclosing party without an obligation of confidentiality; or, (d) publicly available when received, or thereafter became publicly available (other than through any unauthorized disclosure by, through or on behalf of,  the receiving party).

10.2
Obligation of Confidentiality.  The parties agree to hold all Confidential Information in strict confidence and not to copy, reproduce, sell, transfer, or otherwise dispose of, give or disclose such Confidential Information to third parties other than employees, agents, or subcontractors of such party who have a need to know in connection with this Agreement or to use such Confidential Information for any purposes whatsoever other than the performance of this Agreement.  Each party agrees to advise its respective employees, agents, and subcontractors of their obligations of confidentiality hereunder and require the same to keep such information confidential.

10.3
Ownership of Confidential Information.  Unless otherwise agreed to by the parties in writing, the Confidential Information of the disclosing party will be and remain the property of such party.
10.4
Cooperation to Prevent Disclosure of Confidential Information. Each party shall use its best efforts to assist the other party in identifying and preventing any unauthorized use or disclosure of any Confidential Information. Without limitation of the foregoing, each party shall advise the other party immediately in the event either party learns or has reason to believe that any person who has had access to Confidential Information has violated or intends to violate the terms of this Agreement and each party will cooperate with the other party in seeking injunctive or other equitable relief against any such person.
10.5
Remedies for Breach of Obligation of Confidentiality. Each party acknowledges that the breach of its obligation of confidentiality may give rise to irreparable injury to the other party, which damage may be inadequately compensable in the form of monetary damages.  Accordingly, each party may seek and obtain injunctive relief against the breach or threatened breach of the foregoing undertakings, in addition to any other legal remedies which may be available, to include, at the sole election of the receiving party, the immediate termination, without penalty to the same, of this Agreement in whole or in part. 

10.6
The provisions of this Section shall survive the termination of this Agreement. 

11.
Surrender of Confidential Information Upon Termination.  Upon termination of this Agreement, each party shall immediately return to the other party all copies, in whatever form, of any and all Confidential Information received from the other party, or created or received by a party on behalf of the other party, which are in such party’s possession, custody, or control. 

12.
Information Security.  Supplier acknowledges that Customer has implemented an information security program (the Customer Information Security Program, as the same may be amended) to protect Customer’s information assets, such information assets as further defined and classified in the Customer Information Security Program (collectively, the “Protected Data”).  Where Supplier has access to the Protected Data, Supplier acknowledges and agrees to the following. 

12.1
Undertaking by Supplier.  Without limiting Supplier’s obligation of confidentiality as further described herein, Supplier shall be responsible for establishing and maintaining an information security program that is designed to: (i) ensure the security and confidentiality of the Protected Data; (ii) protect against any anticipated threats or hazards to the security or integrity of the Protected Data; (iii) protect against unauthorized access to or use of the Protected Data;   (iv) ensure the proper disposal of Protected Data; and, (v) ensure that all subcontractors of Supplier, if any, comply with all of the foregoing.  In no case shall the safeguards of Supplier’s information security program be less stringent than the information security safeguards used by the Customer Information Security Program as provided by Customer to Supplier for this purpose.  The Customer Information Security Program is Confidential Information of Customer. 

12.2
Right of Audit by Customer.  Customer shall have the right to review Supplier’s information security program from time to time during the term of this Agreement.  During the performance of the Services, on an ongoing basis from time to time and without notice, Customer, at its own expense, shall be entitled to perform, or to have performed, an on-site audit of Supplier’s information security program.  In lieu of an on-site audit, upon request by Customer, Supplier agrees to complete, within forty-five (45 days) of receipt, an audit questionnaire provided by Customer regarding Supplier’s information security program.

12.3
Audit by Supplier.  During the term of this Agreement, no less than annually, Supplier shall conduct an independent third-party audit of its information security program and provide such audit findings to Customer.
12.4
Audit Findings. Supplier shall implement any required safeguards as identified by Customer or information security program audits.
12.5
Indemnification by Supplier. Without limiting Supplier’s other obligations of indemnification herein, Supplier shall defend, indemnify, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or recoverable from any Customer Indemnitee, on account of the failure of Supplier to perform its obligations imposed herein. 
13.
Rights to Work Product.
13.1
Customer and Supplier each acknowledge that performance of this Agreement may result in the discovery, creation, or development of inventions, combinations, machines, methods, formulae, techniques, processes, improvements, software designs, computer programs, strategies, specific computer-related know-how, data and original works of authorship reports, scripts, source code, object code, questionnaires, machine readable data and information, in whatever form, first produced or created by or for Supplier as a result of or related to the performance of the Services (collectively and individually, the “Work Product”).  Supplier agrees that it will promptly and fully disclose to Customer any and all Work Product generated, conceived, reduced to practice, or learned by Supplier or any of its employees, either solely or jointly with others, during the term of this Agreement, which in any way relates to the business of Customer.  Supplier further agrees that neither Supplier or Supplier's employees, nor any party claiming through Supplier or Supplier's employees, will, other than in the performance of this Agreement, make use of or disclose to others any proprietary information relating to the Work Product.

13.2
Supplier agrees that, whether or not the Services are considered works made for hire or an employment to invent, all Work Product discovered, created, or developed under this Agreement shall be and remain the sole property of Customer and its assigns.  Except as specifically set forth in writing and signed by both Customer and Supplier, Supplier agrees that Customer shall have all copyright and patent rights with respect to any Work Product discovered, created, or developed under this Agreement without regard to the origin of the Work Product. 

13.3
If and to the extent that Supplier may, under applicable law, be entitled to claim any ownership interest in the Work Product, Supplier hereby transfers, grants, conveys, assigns, and relinquishes exclusively to Customer any and all right, title, and interest it now has or may hereafter acquire in and to the Work Product under patent, copyright, trade secret, and trademark law in perpetuity or for the longest period otherwise permitted by law.  Supplier further agrees as to the Work Product to assist Customer in every reasonable way to obtain and, from time to time, enforce patents, copyrights, trade secrets, and other rights and protection relating to said Work Product, and to that end, Supplier and its staff will execute all documents for use in applying for and obtaining such patents, copyrights, trade secrets and other rights and protection with respect to such Work Product, as Customer may desire, together with any assignments thereof to Customer or persons designated by it.  Supplier's and its staff’s obligations to assist Customer in obtaining and enforcing patents, copyrights, trade secrets, and other rights and protection relating to the Work Product shall continue beyond the termination of this Agreement.

13.4
Customer acknowledges that, in the course of performing the Services, Supplier may use routines and related programming language, instructions, methods, and techniques that have been previously developed by Supplier (collectively, the “Pre-existing Materials”) and that same shall remain the sole and exclusive property of Supplier.  Where Supplier seeks to embody Pre-existing Materials in the Work Product, Supplier must first obtain written approval from Customer.  If, and to the extent that, any Pre-existing Materials are embodied or reflected in the Work Product, Supplier hereby grants to Customer the irrevocable, perpetual, non-exclusive, worldwide, royalty-free right and license to: (a) use, execute, reproduce, display, perform, distribute copies of and prepare derivative works based upon such Pre-existing Materials and any derivative works thereof; and, (b) authorize others to do any or all of the foregoing. 

13.5
The provisions of this Section shall survive the termination of this Agreement.

14.
Mutual Representations and Warranties.  Each of Customer and Supplier represent and warrant the following.

14.1
It is a business duly incorporated, validly existing, and in good standing under the laws of its state of domicile.

14.2
It has all requisite power, financial capacity, and authority to execute, deliver, and perform its obligations under this Agreement.

14.3
This Agreement, when executed and delivered, shall be a valid and binding obligation of it enforceable in accordance with its terms.

14.4
It is duly licensed, authorized, or qualified to do business and is in good standing in every jurisdiction in which a license, authorization, or qualification is required for the ownership or leasing of its assets or the transaction of business of the character transacted by it, except where the failure to be so licensed, authorized, or qualified would not have a material adverse effect on its ability to fulfill its obligations under this Agreement.

14.5
The execution, delivery, and performance of this Agreement has been duly authorized by it and this Agreement constitutes the legal, valid, and binding agreement of it and is enforceable against it in accordance with its terms, except as the enforceability thereof may be limited by bankruptcy, insolvency, reorganizations, moratoriums, and similar laws affecting creditors' rights generally and by general equitable principles.

14.6
It shall comply with all applicable federal, state, local, international, or other laws and regulations applicable to the performance by it of its obligations under this Agreement and shall obtain all applicable permits and licenses required of it in connection with its obligations under this Agreement.

14.7
There is no outstanding litigation, arbitrated matter or other dispute to which it is a party which, if decided unfavorably to it, would reasonably be expected to have a potential or actual material adverse effect on its ability to fulfill its obligations under this Agreement.

15.
Representations and Warranties by Supplier.  Supplier represents and warrants the following.

14.1
Supplier’s staff, assigned to perform the Services, have the experience and are qualified to perform the tasks involved with providing the Services in an efficient and timely manner.  The Services shall be performed in a competent and professional workmanlike manner and in accordance with the highest professional standards.  Supplier acknowledges that Customer is relying on Supplier's representation of its experience and expertise, and that any substantial misrepresentation may result in damage to Customer.

15.2
The Services provided  by Supplier hereunder shall not infringe upon any United States or foreign copyright, patent, trade secret, or other proprietary right, or misappropriate any trade secret, of any third party, and Supplier further represents and warrants that it has neither assigned nor otherwise entered into an agreement by which it purports to assign or transfer any right, title, or interest to any technology or intellectual property right that would conflict with its obligations under this Agreement.

16.
General Indemnity.  Supplier agrees to indemnify, defend, and hold Customer, its officers, directors, agents, and employees (each, an “Indemnitee” and collectively, the “Indemnitees”) harmless from and against any and all liabilities, damages, losses, expenses, claims, demands, suits, fines, or judgments (collectively “Claims”), including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, by reason of any Claim arising out of or relating to any act, error or omission, or misconduct of Supplier, its officers, directors, agents, employees, and subcontractors, during the performance of this Agreement, including, without limitation, Claims arising out of or relating to: (a) a violation of HIPAA; (b) a violation of federal, state, local, international, or other laws or regulations for the protection of persons or members of a protected class or category of persons; (c) sexual discrimination or harassment based upon any protected characteristic; (d) bodily injury (including death) or damage to tangible personal or real property; or, (e) breaches of any representations made under this Agreement; provided, however, that the foregoing indemnity shall not apply to the extent that the applicable Claim resulted from the acts or omissions of Customer, its officers, directors, agents, or employees. 

17.
Proprietary Rights Indemnification.  Supplier agrees to indemnify, defend, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, arising out of a claim that the Services infringe or misappropriate  any United States or foreign patent, copyright, trade secret, trademark, or other proprietary right.  In the event that Supplier is enjoined from delivering either preliminary or permanently, or continuing to license to Customer, the Services and such injunction is not dissolved within thirty (30) days, or in the event that Customer is adjudged, in any final order of a court of competent jurisdiction from which no appeal is taken, to have infringed upon or misappropriated any patent, copyright, trade secret, trademark, or other proprietary right in the use of the Services, then Supplier shall, at its expense: (a) obtain for Customer the right to continue using such Services; (b) replace or modify such Services so that it does not infringe upon or misappropriate such proprietary right and is free to be delivered to and used by Customer; or, (c) in the event that Supplier is unable or determines, in its reasonable judgment, that it is commercially unreasonable to do either of the aforementioned, Supplier shall recover such Services from Customer, in which event in addition to the foregoing indemnification: (i) the license of such Services shall be void as between Supplier and Customer as of the date Supplier retakes possession; and, (ii) Supplier shall reimburse to Customer the full cost for such Services and shall, if applicable, cancel Customer’s then current maintenance service, if any, for such Services so returned and issue to Customer a prorated refund of any maintenance fees paid, if any, to Supplier with respect to such Services.

18.
Indemnification Procedures.  Promptly after receipt by Customer of a threat of any action, or a notice of the commencement, or filing of any action against Customer or any Customer Indemnitee, Customer shall give notice thereof to Supplier, provided that failure to give or delay in giving such notice to Supplier shall not relieve Supplier of any liability it may have to Customer or any Customer Indemnitee except to the extent that Supplier demonstrates that the defense of such action is prejudiced thereby.  Customer shall not independently defend or respond to any such claim; provided, however, that: (a) Customer may defend or respond to any such claim, at Supplier's expense, if Customer’s counsel determines, in its sole discretion, that such defense or response is necessary to preclude a default judgment from being entered against Customer; and, (b) Customer shall have the right, at its own expense, to monitor Supplier's defense of any such claim.  Supplier shall have sole control of the defense and of all negotiations for settlement of such action.  At Supplier’s request, Customer shall cooperate with Supplier in defending or settling any such action; provided, however, that Supplier shall reimburse Customer for all reasonable out-of-pocket costs incurred by Customer (including, without limitation, reasonable attorneys’ fees and expenses) in providing such cooperation.  

19.
Limitation of Liability.  NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY INDIRECT, SPECIAL, AND/OR CONSEQUENTIAL DAMAGES, ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE FOREGOING EXCULPATION OF LIABILITY SHALL NOT APPLY WITH RESPECT TO DAMAGES INCURRED AS A RESULT OF THE GROSS NEGLIGENCE OR WILFULL MISCONDUCT OF A PARTY.  A PARTY SHALL BE LIABLE TO THE OTHER FOR ANY DIRECT DAMAGES ARISING OUT OF OR RELATING TO ITS PERFORMANCE OR FAILURE TO PERFORM UNDER THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE LIABILITY OF A PARTY, WHETHER BASED ON AN ACTION OR CLAIM IN CONTRACT, EQUITY, NEGLIGENCE, TORT, OR OTHERWISE FOR ALL EVENTS, ACTS, OR OMISSIONS UNDER THIS AGREEMENT SHALL NOT EXCEED THE FEES PAID OR PAYABLE UNDER THIS AGREEMENT, AND PROVIDED, FURTHER, THAT THE FOREGOING LIMITATION SHALL NOT APPLY TO: (A) A PARTY’S OBLIGATIONS OF INDEMNIFICATION, AS FURTHER DESCRIBED IN THIS AGREEMENT; (B) DAMAGES CAUSED BY A PARTY’S GROSS NEGLIGENCE OR WILFULL MISCONDUCT; OR, (C) A PARTY’S BREACH OF ITS OBLIGATIONS OF CONFIDENTIALITY, AS FURTHER DESCRIBED IN THIS AGREEMENT.  This Section shall survive the termination of this Agreement.

21.
Insurance.
21.1
Supplier shall, at its own cost and expense, procure and maintain in full force and effect during the term of this Agreement, policies of insurance, of the type(s) and in the minimum amount(s) stated herein, with responsible insurance carriers duly qualified in those states (locations) where the Services are to be performed, covering the operations of Supplier, pursuant to this Agreement.   

	TYPES OF INSURANCE
	LIMITS OF LIABILITY

(Minimum Amounts)

	Comprehensive or Commercial General Liability and Third Party Property Damage
	$1,000,000 per occurrence, $2,000,000 aggregate



	Excess Liability insurance
	$2,000,000 per occurrence, $2,000,000 aggregate

	Comprehensive or Business Automobile Liability; Personal Injury (including bodily injury) and Third Party Property Damage
	$500,000 per occurrence

	Workers' Compensation
	Statutory limits

	Employer’s Liability
	$500,000 per accident

	Professional Errors and Omissions Insurance
	$1,000,000 per occurrence, $1,000,000 aggregate


21.2
Customer shall be named as an additional insured in such policies which shall contain standard cross liability clauses.  Supplier shall cause the liability it assumed under this Agreement to be specifically insured under the contractual liability section of the liability insurance policies. The liability policy shall be primary without right of contribution from any insurance by Customer.  Such policies shall require that Customer be given not less than thirty (30) days prior written notice of any cancellation thereof or material change therein. Customer shall have the right to request an adjustment of Limits of Liability for General Liability and Errors and Omissions Insurance as Supplier’s exposure to Customer increases (i.e. if Supplier’s annual payment is expected to be $2,000,000 then $1,000,000 limits are no longer adequate).

21.3
Upon Customer’s request, Supplier shall provide Customer with certificates of insurance evidencing all of the above coverage, including all special requirements specifically noted above, if any, and shall provide Customer with certificates of insurance evidencing renewal or substitution of such insurance thirty (30) days prior to the effective date of such renewal or substitution.  

22.
General.

22.1
Relationship between Customer and Supplier.  Supplier represents and warrants that it is an independent contractor with no authority to contract for Customer or in any way to bind or to commit Customer to any agreement of any kind or to assume any liabilities of any nature in the name of or on behalf of Customer.  Under no circumstances shall Supplier, or any of its staff, hold itself out as or be considered an agent employee, joint venture, or partner of Customer.  In recognition of Supplier’s status as independent contractor, Customer shall carry no Workers’ Compensation insurance or any health or accident insurance to cover Supplier or Supplier’s agents or staff.  Customer shall not pay any contributions to Social Security, unemployment insurance, federal or state withholding taxes, any other applicable taxes whether federal, state, or local, nor provide any other contributions or benefits which might be expected in an employer-employee relationship.  Neither Supplier nor its staff, shall be eligible for, participate in, or accrue any direct or indirect benefit under any other compensation, benefit, or pension plan of Customer.

22.2
Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of New York and the federal laws of the United States of America.  Supplier hereby consents and submits to the jurisdiction and forum of the state and federal courts in the State of New York in all questions and controversies arising out of this Agreement. 

22.3
Compliance With Laws; Customer Policies and Procedures.  Both parties agree to comply with all applicable federal, state, and local laws, executive orders and regulations issued, where applicable.  Supplier shall comply with Customer policies and procedures where the same are posted, conveyed, or otherwise made available to Supplier.  Without limiting Supplier’s other obligations of indemnification herein, Supplier shall defend, indemnify, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or recoverable from Customer, on account of the failure of Supplier to perform its obligations imposed herein.

22.4
Force Majeure.  Neither party shall be liable for delays or any failure to perform under this Agreement due to causes beyond its reasonable control.  Such delays include, but are not limited to, fire, explosion, flood or other natural catastrophe, governmental legislation, acts, orders, or regulation, strikes or labor difficulties, to the extent not occasioned by the fault or negligence of the delayed party.  Any such excuse for delay shall last only as long as the event remains beyond the reasonable control of the delayed party.  However, the delayed party shall use its best efforts to minimize the delays caused by any such event beyond its reasonable control.  The delayed party must notify the other party promptly upon the occurrence of any such event, or performance by the delayed party will not be considered excused pursuant to this Section, and inform the other party of its plans to resume performance.

22.5
Advertising and Publicity.  Supplier shall not use the name of or refer to Customer directly or indirectly in any advertisement, news release, or professional or trade publication without prior written approval from Customer.  Supplier may include Customer on its customer lists and, upon notice and consent, such consent not to be unreasonably withheld, Supplier may use Customer as a reference.  This Section shall survive the termination of this Agreement.

22.6
No Waiver.  The failure of either party at any time to require performance by the other party of any provision of this Agreement shall in no way affect that party's right to enforce such provisions, nor shall the waiver by either party of any breach of any provision of this Agreement be taken or held to be a waiver of any further breach of the same provision.

22.7
Notices.  Any notice given pursuant to this Agreement shall be in writing and shall be given by personal service or by United States certified mail, return receipt requested, postage prepaid to the addresses appearing at the end of this Agreement, or as changed through written notice to the other party.  Notice given by personal service shall be deemed effective on the date it is delivered to the addressee, and notice mailed shall be deemed effective on the third day following its placement in the mail addressed to the addressee.

22.8
Assignment of Agreement.  This Agreement and the obligations of Supplier hereunder are personal to Supplier and its staff.  Neither Supplier nor any successor, receiver, or assignee of Supplier shall directly or indirectly assign this Agreement or the rights or duties created by this Agreement, whether such assignment is effected in connection with a sale of Supplier's assets or stock or through merger, an insolvency proceeding or otherwise, without the prior written consent of Customer.  Customer, at Customer’s sole election, may assign any and all of its rights and obligations under this Agreement to: (a) any affiliate of Customer; or, (b) any company that succeeds to substantially all of Customer's business.

22.10
Entire Agreement.  This Agreement and its attached exhibits, if any, constitute the entire agreement between the parties and supersede any and all previous representations, understandings, discussions, or agreements between Customer and Supplier as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by Customer and Supplier.  Customer and Supplier each acknowledge that it has had the opportunity to review this Agreement with its legal counsel.  From time to time, the parties hereto may execute one or more supplements as exhibits to this Agreement.  Such exhibits, when signed by a representative of each of the parties, shall be incorporated herein and references to particular exhibits herein shall apply to such supplemental exhibits.  Unless expressly provided for in the applicable exhibit, in the event of a conflict between the provisions contained in this Agreement and those contained in any exhibit to this Agreement, the provisions contained in the Agreement, as the case may be, shall prevail. 

22.11
Cumulative Remedies.  All rights and remedies of Customer herein shall be in addition to all other rights and remedies available at law or in equity, including, without limitation, specific performance for the enforcement of this Agreement, and temporary and permanent injunctive relief.

22.12
Counterparts; Facsimile. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same Agreement.  The parties agree that a facsimile signature may substitute for and have the same legal effect as the original signature.

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Effective Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Supplier”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	CUSTOMER

[ Notice Address]


	Attention:


EXHIBIT A-___
Supplier’s Statement of Work

This Exhibit A - Supplier’s Statement of Work shall be incorporated in and governed by the terms of that certain Master Professional Services Agreement by and between [CUSTOMER NAME] “Customer”) and [OTHER PARTY NAME] (“Supplier”) dated [Effective Date], as amended (the “Agreement”). Unless expressly provided for in this Exhibit A, in the event of a conflict between the provisions contained in the Agreement and those contained in this Exhibit A, the provisions contained in the Agreement shall prevail.

	Project Description:
	

	Title / Role of Resource:
	

	Responsibilities, Deliverables, and/or Activities:
	

	Services Fees or Rate:
	

	Start Date:
	

	Estimated End Date:

 
	

	Additional Customer Requirements:
	


Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Start Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Supplier”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
FOR REFERENCE ONLY
	Name: 
FOR REFERENCE ONLY

	
	

	Title:
FOR REFERENCE ONLY
	Title: 
FOR REFERENCE ONLY

	
	

	Date:

	Date:


	
	


MASTER PROFESSIONAL SERVICES AGREEMENT [TECHNOLOGY-RELATED]

This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [CUSTOMER NAME] (“Customer”), with its principal place of business located at [ Customer Address], and [OTHER PARTY NAME] (“Supplier”), with its principal place of business located at [Other Party Address].
RECITALS

WHEREAS, Supplier has experience and expertise in the business of providing the professional services contemplated under this Agreement;

WHEREAS, Customer desires to have Supplier provide such services to Customer; and,

WHEREAS, Supplier desires to supply such services to Customer on the terms and conditions contained herein.

NOW THEREFORE, in consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, Supplier and Customer hereby agree as follows:

1.
Supplier Services.  Supplier agrees to provide, in accordance with the terms of this Agreement, the services as set forth on an Exhibit A (sequentially numbered) in the form of the Exhibit A attached hereto or in other statements of work containing substantially similar information and identified as an Exhibit A (the "Services").  The Services and deliverables resulting therefrom shall also be collectively and individually known as the “Product.”  Supplier shall control the manner in which the Services are provided, giving due consideration to the requests of Customer.  Unless otherwise mutually agreed, the Services shall be performed at a Customer facility.

1.1
Non-exclusivity.  Nothing herein shall be deemed to preclude Customer from retaining the services of other persons or entities undertaking the same or similar functions as those undertaken by Supplier hereunder or from independently developing or acquiring goods or services that are similar to, or competitive with, the goods or services, as the case may be, contemplated under this Agreement.

1.2
Subcontracting.  Supplier shall not enter into any subcontracts for the performance of the Services, or assign or transfer any of its rights or obligations under this Agreement, without the prior written consent of Customer and any attempt to do so shall be void and without further effect.  Consent by Customer of the subcontracting by Supplier of any of the Services shall not relieve Supplier of any of its duties or obligations under this Agreement, and Supplier shall indemnify and hold Customer harmless from any payment required to be paid to any such subcontractors.

2.
Staff of Supplier.  Supplier shall designate the individual staff to perform the Services, but Customer may request specific staff of Supplier.  If Supplier, at any time in its reasonable discretion, determines that any staff assigned by Supplier is unsuitable for the performance of the Services, Supplier shall advise Supplier of such determination, and Supplier shall immediately remove such staff, and, at the request of Supplier, promptly provide replacement staff reasonably acceptable to Supplier.

3.
Non-solicitation of Employees.  Unless otherwise provided for herein, for the period of the applicable Exhibit A and for a period of six (6) months following the expiration of the same (the “Non-solicitation Period”), both parties agree not to directly solicit or seek to influence, induce, or attempt to induce any person employed by the other party for the purposes of employment without express written permission of the other party.

3.1
During the Non-solicitation Period, if a party hires a person employed by the other party without the other party’s written consent, then the hiring party will pay to the other party, as liquidated damages, an amount equivalent to twenty percent (20%) of such person’s starting annual salary.  Such liquidated damages shall be paid by the hiring party to the other party within thirty (30) days following the date upon which the person begins his or her new employment relationship.

3.2
Notwithstanding the foregoing, this Section shall not preclude either party from hiring any person employed by the other party where such person independently responds to an employment opportunity transmitted by the other party to the general public (such as newspaper, magazine, broadcast, Internet, or employment agencies).

4.
Contracted Staff to Customer Regular Employee Positions.  Supplier agrees that, when specified in an applicable Exhibit A, Customer may request certain staff of Supplier be available for consideration of regular employment by Customer beginning upon the effective date of such Exhibit A.  Where such staff of Supplier subsequently accepts employment with Customer, the applicable Exhibit A, or portion thereof relating to the affected staff of Supplier, shall immediately terminate unless otherwise requested by Customer, and Customer shall have no further obligations regarding the affected staff.  Where Customer makes an offer of employment to the applicable staff of Supplier, Customer shall pay to Supplier a fee based on the following schedule:

	Period of Time Elapsed from Initiation of an Exhibit A to the Time of Offer of Employment by Customer
	Employment Fee

(Percentage of Starting Annual Salary)

	>= 6 months
	No Employment Fee

	>= 3 months, < 6 months
	5%

	< 3 months
	10%


5.
Project Managers; Progress Reports.  Each party shall appoint a Project Manager to oversee that party’s responsibilities under this Agreement (the “Customer Project Manager” and the “Supplier Project Manager,” as the case may be) and for an Exhibit A, said Project Managers being authorized to act for his or her respective party with respect to this Agreement and an Exhibit A.  The parties’ respective Project Managers shall: (a) communicate informally on a regular basis; and, (b) meet at least weekly (in person or by telephone) to review the status of the Services.  Further, on a weekly basis, beginning upon the effective date of the applicable Exhibit A, Supplier shall submit to Customer a progress report, in a format designated by Customer, certifying Services performed by Supplier during the previous week.

5.1
Supplier Project Manager.  With respect to the Supplier Project Manager, Supplier agrees as follows:

5.1.1
The Supplier Project Manager shall be dedicated to the Customer account; provided, however that the Supplier Project Manager may: (a) upon reasonable notice to Customer, participate in training conducted by Supplier; and, (b) discharge normal administrative responsibilities as an employee of Supplier.

5.1.2
Upon assigning an individual to the Supplier Project Manager position, Supplier shall: (a) notify Customer of the proposed assignment; (b) introduce the individual to appropriate representatives of Customer; and, (c) provide Customer with appropriate information regarding the individual (consistent with applicable corporate policies and applicable law) that may be reasonably requested by Customer. Customer shall have the right to refuse the placement of an individual in the Supplier Project Manager position after the interview occurs and the information has been provided.

5.1.3
Supplier shall not replace or reassign the Supplier Project Manager for the duration of the applicable Exhibit A, unless Customer consents to such replacement or reassignment, or the Supplier Project Manager: (a) voluntarily resigns from Supplier; (b) is dismissed by Supplier; (c) fails, in Supplier's reasonable judgment, to perform duties and responsibilities pursuant to this Agreement; or, (d) dies or is unable to work due to disability.

6.
Term and Termination; Time is of the Essence. This Agreement is legally binding as of the Effective Date, and, unless terminated as provided herein, shall continue until terminated by Customer.  Customer may terminate this Agreement or any Exhibit A, in whole or in part, at any time for any reason upon written notice to Supplier.  Time is of the essence of this Agreement and of each Exhibit A.

7.
Fees and Billing Procedures.  Customer agrees to pay Supplier for the Services in accordance with the fee(s) set forth in the applicable Exhibit A.  

7.1
Time of Payment.  Any sum due Supplier pursuant to an Exhibit A for Services performed which payment is not otherwise specified shall be due and payable forty-five (45) days after receipt by Customer of an invoice from Supplier. 

7.2
Services Provided on an Hourly Basis.  Where the Services are billed to Customer on an hourly basis, Supplier shall submit to Customer an accurate time sheet approved and signed by Supplier and Customer.  Supplier shall direct its employees to work only such number of hours as are approved in advance by Customer.  Supplier shall be paid for all approved hours worked, including those hours worked in excess of eight hours per day, at the hourly rates set forth in the applicable Exhibit A.  Hours billed shall reflect actual time performing the Services and shall not include travel time.

7.3
Services Provided on a Fixed-fee or Milestone Basis.  Where the Services are billed to Customer on an fixed-fee or milestone basis, Supplier shall submit to Customer a statement of the Services performed, such statement approved and signed by Supplier and Customer.  

7.4
Billing Procedures.  Unless otherwise provided for under an Exhibit A, Supplier shall bill to Customer the sums due pursuant to an applicable Exhibit A by Supplier’s invoice, on a monthly basis in arrears.  Such invoice shall contain: (a) project name; (b) description of Services rendered and deliverables, if any, provided; (c) name of Supplier’s staff, number of hours, and hourly rate of each of Supplier’s staff where Services are billed to Customer on an hourly basis; (d) travel and living expenses, if any; (e) discounts, if applicable; (f) payment holdbacks, if any; (g) special charges, if any; (h) taxes, if any; (i) total amount due; and, (j) purchase order number provided by Customer, if any.  Supplier shall forward invoices to: 

Customer

[ Billing Address]

7.5
Discounts.  Customer shall be entitled to reduce the total amount due to Supplier for a monthly billing period by the volume discount specified in the following table:

	Monthly Billing
	Volume Discount

	< $20,000 
	No Volume Discount

	$20,000 - $40,000
	7%

	 $40,001 - $60,000
	9%

	 $60,001 - $100,000
	12%

	 > $100,000
	15%


7.6
Expenses.  Subject to the prior written approval by Customer, and upon submission of an expense report and receipts, Customer shall reimburse Supplier for reasonable travel and living expenses that are consistent with Customer’s then current expense guidelines, actually incurred in connection with the performance of the Services.  Unless otherwise specified in an Exhibit A, in no case will Customer be responsible for Supplier expenses exceeding fifteen percent (15%) of the fees for the associated Services.

7.7
No Additional Charges.  Except for the fee described in the applicable Exhibit A (as the same may be adjusted), travel and living expenses, if any, and changes in scope agreed upon in writing, Customer shall not be billed for, or be obligated to pay to Supplier any charges, expenses, or other amounts for the Services or otherwise.

7.8
Credits.  Any credits or other amounts due to Customer from Supplier pursuant to this Agreement or otherwise may be applied or offset by Customer against any amount required to be paid by Customer to Supplier pursuant to any invoice rendered hereunder.  Any credits due to Customer from Supplier pursuant to this Agreement, such as amounts paid by Customer to Supplier in excess of amounts due to Supplier, that are not so applied against Supplier’s invoice for any reason shall be paid to Customer by Supplier within thirty (30) days following Customer's written request for such payment.  This Section shall survive the termination of this Agreement.

7.9
Non-binding Terms.  Any terms and conditions that are typed, printed, or otherwise included in any Supplier invoice rendered pursuant to this Agreement shall be deemed to be solely for the convenience of the parties.  No such term or condition shall be binding upon Customer, and no action by Customer (including, without limitation, the payment of any such invoice in whole or in part) shall be construed as binding Customer with respect to any such term or condition, unless the specific term or condition has been previously agreed to by Supplier and Customer in writing, and is binding upon Customer with respect to such invoice by virtue of this Agreement or a binding amendment thereto.

7.10
Auditable Records; Disputed Amounts.  Supplier shall maintain accurate records of all fees billable to, and payments made by, Customer in a format that will permit audit for a period of not less than three (3) years after payment has been rendered by Customer.  For such period, upon Customer’s written request, Supplier shall provide Customer with a copy of any annual “SAS 70” or other audit reports prepared by auditors of Supplier, if so prepared.  In the event Customer in good faith disputes any amount on any Supplier invoice, Customer and Supplier agree to use their best efforts to resolve such dispute within ninety (90) days after Customer provides written notification of the dispute to Supplier.  Supplier agrees to provide full supporting documentation concerning any disputed amount or invoice to Customer within thirty (30) days after Customer provides written notification of the dispute to Supplier.  Provided that Customer has furnished written notification of the dispute to Supplier within thirty (30) days after Customer received the disputed invoice, Customer shall have no obligation, during the ninety (90) day period specified above, to pay any amount that Customer reasonably disputes hereunder.  This Section shall survive the termination of this Agreement.

7.11
Taxes.  Supplier represents and warrants that it is an independent contractor for purposes of federal, state, and local employment taxes.  Supplier agrees that Customer is not responsible to collect or withhold any federal, state, or local employment taxes, including, but not limited to, income tax withholding and social security contributions, for Supplier or its employees.  Any and all taxes, interest or penalties, including, but not limited to, any federal, state, or local withholding or employment taxes, imposed, assessed, or levied as a result of this Agreement shall be paid or withheld by Supplier or, if assessed against and paid by Customer, shall be reimbursed by Supplier upon demand by Customer.

8.
Acceptance Period.  Unless otherwise specified in the applicable Exhibit A, for all Services provided under this Agreement, Supplier grants to Customer a sixty (60) day acceptance period ("Acceptance Period") commencing on the date completed Services are delivered to Customer.  Customer shall have the right to reject the Services, in whole or in part, during the applicable Acceptance Period for Supplier’s failure to successfully meet the specifications as contained in the applicable Exhibit A, with such determination to be made in Customer’s reasonable judgment.  At the end of the applicable Acceptance Period, if Customer has not rejected the Services, the Services shall be deemed to be accepted by Customer; provided, however, that Customer’s acceptance of the Services shall not be deemed a waiver of any of Customer’s warranty rights as expressly provided herein.  In the event Customer rejects the Services within the initial Acceptance Period, Supplier shall, upon receipt of written notice from Customer, be given an additional thirty (30) day period to cure any deficiency identified by Customer.  In the event Supplier is unable to cure said deficiency within this additional thirty (30) day period, Customer may, in its sole discretion: (a) at no additional cost to Customer, require Supplier to immediately provide additional staff, as required, so as to not impact Customer’s project completion dates, to perform further work on the Services not accepted or to provide proof that changes are not necessary; or, (b) terminate the applicable Exhibit A in part with respect to Services not accepted, in which event any and all fees paid by Customer to Supplier in connection with the Services shall be refunded to Customer in full and Customer shall have no further obligations to Supplier with respect to such Services; provided, however, that the foregoing shall not be deemed to limit Customer’s other rights to terminate this Agreement as provided herein, any other rights Customer may have at law or in equity, or Supplier’s warranties as expressly provided herein.
9.
Change Control Procedure.  Customer or Supplier may, at any time upon written notice to the other party, request increases or decreases to scope of the Services under an Exhibit A.

9.1
Customer Increases to Scope. If Customer requests an increase in the scope of Services of an Exhibit A, Customer shall notify Supplier in writing, and, not more than five (5) business days (or other mutually agreed upon period) after receiving the request, Supplier shall provide Customer with a written response that shall include a statement as to whether or not the change has an associated cost or schedule impact.  If the change has an associated cost or schedule impact, the statement shall include the price increase or credit, and the specific impact on the schedule.  If Supplier’s response is approved by Customer, Customer shall issue a change control form (“Change Control Form”), which will be approved, in writing, by Customer and executed by Supplier.

9.2
Supplier Increases to Scope.  Supplier may request additions to scope by providing Customer with a written request that shall include a statement as to whether or not the change has an associated cost or schedule impact.  If the change has an associated cost or schedule impact, the statement shall include the price increase or credit, and the specific impact on the schedule.  If Supplier’s request is approved by Customer, Customer shall issue a Change Control Form, which will be approved, in writing, by Customer  and executed by Supplier.

9.3
Decreases to Scope.  Customer shall have the right, in its sole discretion, and for any reason whatsoever, to decrease the scope of the Services.  In such case, the fee for the applicable Exhibit A will be reduced by an amount consistent with the decrease in scope.

10.
Non-Disclosure of Confidential Information.  The parties acknowledge that each party may be exposed to or acquire communication or data of the other party that is confidential, privileged communication not intended to be disclosed to third parties. 

10.1
Meaning of Confidential Information.  For the purposes of this Agreement, the term “Confidential Information” shall mean all information and documentation of a party that:  (a) has been marked "confidential" or with words of similar meaning, at the time of disclosure by such party; (b) if disclosed orally or not marked "confidential" or with words of similar meaning, was subsequently summarized in writing by such party and marked “confidential” or with words of similar meaning; (c) any Confidential Information derived from information of a party; or, (d) with respect to information and documentation of Customer, whether marked “Confidential” or not, consists of Customer’s information and documentation included within any of the following categories:  (i) policyholder, payroll account, agent, customer, member, supplier, or contractor lists; (ii) policyholder, payroll account, agent, customer, member, supplier, or contractor information; (iii) information regarding business plans (strategic and tactical) and operations (including performance); (iv) information regarding administrative, financial, or marketing activities; (v) pricing information; (vi) personnel information; (vii) products and/or and services offerings (including specifications and designs); or, (viii) processes (e.g., technical, logistical, and engineering).  The term "Confidential Information" does not include any information or documentation that was: (a) already in the possession of the receiving party without an obligation of confidentiality; (b) developed independently by the receiving party as demonstrated by the receiving party, without violating the disclosing party’s proprietary rights; (c) obtained from a source other than  the disclosing party without an obligation of confidentiality; or, (d) publicly available when received, or thereafter became publicly available (other than through any unauthorized disclosure by, through or on behalf of,  the receiving party).

10.2
Obligation of Confidentiality.  The parties agree to hold all Confidential Information in strict confidence and not to copy, reproduce, sell, transfer, or otherwise dispose of, give or disclose such Confidential Information to third parties other than employees, agents, or subcontractors of such party who have a need to know in connection with this Agreement or to use such Confidential Information for any purposes whatsoever other than the performance of this Agreement.  Each party agrees to advise its respective employees, agents, and subcontractors of their obligations of confidentiality hereunder and require the same to keep such information confidential.

10.3
Ownership of Confidential Information.  Unless otherwise agreed to by the parties in writing, the Confidential Information of the disclosing party will be and remain the property of such party.
10.4
Cooperation to Prevent Disclosure of Confidential Information. Each party shall use its best efforts to assist the other party in identifying and preventing any unauthorized use or disclosure of any Confidential Information. Without limitation of the foregoing, each party shall advise the other party immediately in the event either party learns or has reason to believe that any person who has had access to Confidential Information has violated or intends to violate the terms of this Agreement and each party will cooperate with the other party in seeking injunctive or other equitable relief against any such person.
10.5
Remedies for Breach of Obligation of Confidentiality. Each party acknowledges that the breach of its obligation of confidentiality may give rise to irreparable injury to the other party, which damage may be inadequately compensable in the form of monetary damages.  Accordingly, each party may seek and obtain injunctive relief against the breach or threatened breach of the foregoing undertakings, in addition to any other legal remedies which may be available, to include, at the sole election of the receiving party, the immediate termination, without penalty to the same, of this Agreement in whole or in part. 

10.6
The provisions of this Section shall survive the termination of this Agreement. 

11.
Surrender of Confidential Information Upon Termination.  Upon termination of this Agreement, each party shall immediately return to the other party all copies, in whatever form, of any and all Confidential Information received from the other party, or created or received by a party on behalf of the other party, which are in such party’s possession, custody, or control. 

12.
Information Security.  Supplier acknowledges that Customer has implemented an information security program (the Customer Information Security Program, as the same may be amended) to protect Customer’s information assets, such information assets as further defined and classified in the Customer Information Security Program (collectively, the “Protected Data”).  Where Supplier has access to the Protected Data, Supplier acknowledges and agrees to the following. 

12.1
Undertaking by Supplier.  Without limiting Supplier’s obligation of confidentiality as further described herein, Supplier shall be responsible for establishing and maintaining an information security program that is designed to: (i) ensure the security and confidentiality of the Protected Data; (ii) protect against any anticipated threats or hazards to the security or integrity of the Protected Data; (iii) protect against unauthorized access to or use of the Protected Data;   (iv) ensure the proper disposal of Protected Data; and, (v) ensure that all subcontractors of Supplier, if any, comply with all of the foregoing.  In no case shall the safeguards of Supplier’s information security program be less stringent than the information security safeguards used by the Customer Information Security Program as provided by Customer to Supplier for this purpose.  The Customer Information Security Program is Confidential Information of Customer. 

12.2
Right of Audit by Customer.  Customer shall have the right to review Supplier’s information security program from time to time during the term of this Agreement.  During the performance of the Services, on an ongoing basis from time to time and without notice, Customer, at its own expense, shall be entitled to perform, or to have performed, an on-site audit of Supplier’s information security program.  In lieu of an on-site audit, upon request by Customer, Supplier agrees to complete, within forty-five (45 days) of receipt, an audit questionnaire provided by Customer regarding Supplier’s information security program.

12.3
Audit by Supplier.  During the term of this Agreement, no less than annually, Supplier shall conduct an independent third-party audit of its information security program and provide such audit findings to Customer.
12.4
Audit Findings. Supplier shall implement any required safeguards as identified by Customer or information security program audits.
12.5
Indemnification by Supplier. Without limiting Supplier’s other obligations of indemnification herein, Supplier shall defend, indemnify, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or recoverable from any Customer Indemnitee, on account of the failure of Supplier to perform its obligations imposed herein. 
13.
Rights to Work Product.
13.1
Customer and Supplier each acknowledge that performance of this Agreement may result in the discovery, creation, or development of inventions, combinations, machines, methods, formulae, techniques, processes, improvements, software designs, computer programs, strategies, specific computer-related know-how, data and original works of authorship reports, scripts, source code, object code, questionnaires, machine readable data and information, in whatever form, first produced or created by or for Supplier as a result of or related to the performance of the Services (collectively and individually, the “Work Product”).  Supplier agrees that it will promptly and fully disclose to Customer any and all Work Product generated, conceived, reduced to practice, or learned by Supplier or any of its employees, either solely or jointly with others, during the term of this Agreement, which in any way relates to the business of Customer.  Supplier further agrees that neither Supplier or Supplier's employees, nor any party claiming through Supplier or Supplier's employees, will, other than in the performance of this Agreement, make use of or disclose to others any proprietary information relating to the Work Product.

13.2
Supplier agrees that, whether or not the Services are considered works made for hire or an employment to invent, all Work Product discovered, created, or developed under this Agreement shall be and remain the sole property of Customer and its assigns.  Except as specifically set forth in writing and signed by both Customer and Supplier, Supplier agrees that Customer shall have all copyright and patent rights with respect to any Work Product discovered, created, or developed under this Agreement without regard to the origin of the Work Product. 

13.3
If and to the extent that Supplier may, under applicable law, be entitled to claim any ownership interest in the Work Product, Supplier hereby transfers, grants, conveys, assigns, and relinquishes exclusively to Customer any and all right, title, and interest it now has or may hereafter acquire in and to the Work Product under patent, copyright, trade secret, and trademark law in perpetuity or for the longest period otherwise permitted by law.  Supplier further agrees as to the Work Product to assist Customer in every reasonable way to obtain and, from time to time, enforce patents, copyrights, trade secrets, and other rights and protection relating to said Work Product, and to that end, Supplier and its staff will execute all documents for use in applying for and obtaining such patents, copyrights, trade secrets and other rights and protection with respect to such Work Product, as Customer may desire, together with any assignments thereof to Customer or persons designated by it.  Supplier's and its staff’s obligations to assist Customer in obtaining and enforcing patents, copyrights, trade secrets, and other rights and protection relating to the Work Product shall continue beyond the termination of this Agreement.

13.4
Customer acknowledges that, in the course of performing the Services, Supplier may use routines and related programming language, instructions, methods, and techniques that have been previously developed by Supplier (collectively, the “Pre-existing Materials”) and that same shall remain the sole and exclusive property of Supplier.  Where Supplier seeks to embody Pre-existing Materials in the Work Product, Supplier must first obtain written approval from Customer.  If, and to the extent that, any Pre-existing Materials are embodied or reflected in the Work Product, Supplier hereby grants to Customer the irrevocable, perpetual, non-exclusive, worldwide, royalty-free right and license to: (a) use, execute, reproduce, display, perform, distribute copies of and prepare derivative works based upon such Pre-existing Materials and any derivative works thereof; and, (b) authorize others to do any or all of the foregoing. 

13.5
The provisions of this Section shall survive the termination of this Agreement.

14.
Mutual Representations and Warranties.  Each of Customer and Supplier represent and warrant the following.

14.1
It is a business duly incorporated, validly existing, and in good standing under the laws of its state of domicile.

14.2
It has all requisite power, financial capacity, and authority to execute, deliver, and perform its obligations under this Agreement.

14.3
This Agreement, when executed and delivered, shall be a valid and binding obligation of it enforceable in accordance with its terms.

14.4
It is duly licensed, authorized, or qualified to do business and is in good standing in every jurisdiction in which a license, authorization, or qualification is required for the ownership or leasing of its assets or the transaction of business of the character transacted by it, except where the failure to be so licensed, authorized, or qualified would not have a material adverse effect on its ability to fulfill its obligations under this Agreement.

14.5
The execution, delivery, and performance of this Agreement has been duly authorized by it and this Agreement constitutes the legal, valid, and binding agreement of it and is enforceable against it in accordance with its terms, except as the enforceability thereof may be limited by bankruptcy, insolvency, reorganizations, moratoriums, and similar laws affecting creditors' rights generally and by general equitable principles.

14.6
It shall comply with all applicable federal, state, local, international, or other laws and regulations applicable to the performance by it of its obligations under this Agreement and shall obtain all applicable permits and licenses required of it in connection with its obligations under this Agreement.

14.7
There is no outstanding litigation, arbitrated matter or other dispute to which it is a party which, if decided unfavorably to it, would reasonably be expected to have a potential or actual material adverse effect on its ability to fulfill its obligations under this Agreement.

15.
Representations and Warranties by Supplier.  Supplier represents and warrants the following.

15.1
Supplier is possessed of superior knowledge with respect to the Product and is aware that Customer is relying on Supplier’s skill and judgment in providing the Product to Customer.

15.2
Supplier knows the particular purpose for which the Product is required.

15.3
At the time of delivery to Customer, the Product shall be free of any harmful or hidden programs or data incorporated therein with malicious or mischievous intent (collectively, the “Virus”), and that, where Supplier transfers such Virus to Customer, Supplier shall reimburse Customer the actual cost incurred by Customer to remove or recover from the Virus, including the costs of persons employed by Customer.

15.4
The Product shall be free of any mechanism which may disable the Product, and Supplier warrants that no data loss will result from such items if present in the Product when delivered to Customer hereunder.

15.5
The Product provided  by Supplier hereunder shall not infringe upon any United States or foreign copyright, patent, trade secret, or other proprietary right, or misappropriate any trade secret, of any third party, and Supplier further represents and warrants that it has neither assigned nor otherwise entered into an agreement by which it purports to assign or transfer any right, title, or interest to any technology or intellectual property right that would conflict with its obligations under this Agreement.

16.
General Indemnity.  Supplier agrees to indemnify, defend, and hold Customer, its officers, directors, agents, and employees (each, an “Indemnitee” and collectively, the “Indemnitees”) harmless from and against any and all liabilities, damages, losses, expenses, claims, demands, suits, fines, or judgments (collectively “Claims”), including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, by reason of any Claim arising out of or relating to any act, error or omission, or misconduct of Supplier, its officers, directors, agents, employees, and subcontractors, during the performance of this Agreement, including, without limitation, Claims arising out of or relating to: (a) a violation of HIPAA; (b) a violation of federal, state, local, international, or other laws or regulations for the protection of persons or members of a protected class or category of persons; (c) sexual discrimination or harassment based upon any protected characteristic; (d) bodily injury (including death) or damage to tangible personal or real property; or, (e) breaches of any representations made under this Agreement; provided, however, that the foregoing indemnity shall not apply to the extent that the applicable Claim resulted from the acts or omissions of Customer, its officers, directors, agents, or employees. 

17.
Proprietary Rights Indemnification.  Supplier agrees to indemnify, defend, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, arising out of a claim that the Product infringes or misappropriates any United States or foreign patent, copyright, trade secret, trademark, or other proprietary right.  In the event that Supplier is enjoined from delivering either preliminary or permanently, or continuing to license to Customer, the Product and such injunction is not dissolved within thirty (30) days, or in the event that Customer is adjudged, in any final order of a court of competent jurisdiction from which no appeal is taken, to have infringed upon or misappropriated any patent, copyright, trade secret, trademark, or other proprietary right in the use of the Product, then Supplier shall, at its expense: (a) obtain for Customer the right to continue using such Product; (b) replace or modify such Product so that it does not infringe upon or misappropriate such proprietary right and is free to be delivered to and used by Customer; or, (c) in the event that Supplier is unable or determines, in its reasonable judgment, that it is commercially unreasonable to do either of the aforementioned, Supplier shall recover such Product from Customer, in which event in addition to the foregoing indemnification: (i) the license of such Product shall be void as between Supplier and Customer as of the date Supplier retakes possession; and, (ii) Supplier shall reimburse to Customer the full cost for such Product and shall, if applicable, cancel Customer’s then current maintenance service, if any, for such Product so returned and issue to Customer a prorated refund of any maintenance fees paid, if any, to Supplier with respect to such Product.

18.
Indemnification Procedures.  Promptly after receipt by Customer of a threat of any action, or a notice of the commencement, or filing of any action against Customer or any Customer Indemnitee, Customer shall give notice thereof to Supplier, provided that failure to give or delay in giving such notice to Supplier shall not relieve Supplier of any liability it may have to Customer or any Customer Indemnitee except to the extent that Supplier demonstrates that the defense of such action is prejudiced thereby.  Customer shall not independently defend or respond to any such claim; provided, however, that: (a) Customer may defend or respond to any such claim, at Supplier's expense, if Customer’s counsel determines, in its sole discretion, that such defense or response is necessary to preclude a default judgment from being entered against Customer; and, (b) Customer shall have the right, at its own expense, to monitor Supplier's defense of any such claim.  Supplier shall have sole control of the defense and of all negotiations for settlement of such action.  At Supplier’s request, Customer shall cooperate with Supplier in defending or settling any such action; provided, however, that Supplier shall reimburse Customer for all reasonable out-of-pocket costs incurred by Customer (including, without limitation, reasonable attorneys’ fees and expenses) in providing such cooperation.  

19.
Limitation of Liability.  NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY INDIRECT, SPECIAL, AND/OR CONSEQUENTIAL DAMAGES, ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE FOREGOING EXCULPATION OF LIABILITY SHALL NOT APPLY WITH RESPECT TO DAMAGES INCURRED AS A RESULT OF THE GROSS NEGLIGENCE OR WILFULL MISCONDUCT OF A PARTY.  A PARTY SHALL BE LIABLE TO THE OTHER FOR ANY DIRECT DAMAGES ARISING OUT OF OR RELATING TO ITS PERFORMANCE OR FAILURE TO PERFORM UNDER THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE LIABILITY OF A PARTY, WHETHER BASED ON AN ACTION OR CLAIM IN CONTRACT, EQUITY, NEGLIGENCE, TORT, OR OTHERWISE FOR ALL EVENTS, ACTS, OR OMISSIONS UNDER THIS AGREEMENT SHALL NOT EXCEED THE FEES PAID OR PAYABLE UNDER THIS AGREEMENT, AND PROVIDED, FURTHER, THAT THE FOREGOING LIMITATION SHALL NOT APPLY TO: (A) A PARTY’S OBLIGATIONS OF INDEMNIFICATION, AS FURTHER DESCRIBED IN THIS AGREEMENT; (B) DAMAGES CAUSED BY A PARTY’S GROSS NEGLIGENCE OR WILFULL MISCONDUCT; OR, (C) A PARTY’S BREACH OF ITS OBLIGATIONS OF CONFIDENTIALITY, AS FURTHER DESCRIBED IN THIS AGREEMENT.  This Section shall survive the termination of this Agreement.

21.
Insurance.
21.1
Supplier shall, at its own cost and expense, procure and maintain in full force and effect during the term of this Agreement, policies of insurance, of the type(s) and in the minimum amount(s) stated herein, with responsible insurance carriers duly qualified in those states (locations) where the Services are to be performed, covering the operations of Supplier, pursuant to this Agreement.   

	TYPES OF INSURANCE
	LIMITS OF LIABILITY

(Minimum Amounts)

	Comprehensive or Commercial General Liability and Third Party Property Damage
	$1,000,000 per occurrence, $2,000,000 aggregate



	Excess Liability insurance
	$2,000,000 per occurrence, $2,000,000 aggregate

	Comprehensive or Business Automobile Liability; Personal Injury (including bodily injury) and Third Party Property Damage
	$500,000 per occurrence

	Workers' Compensation
	Statutory limits

	Employer’s Liability
	$500,000 per accident

	Professional Errors and Omissions Insurance
	$1,000,000 per occurrence, $1,000,000 aggregate


21.2
Customer shall be named as an additional insured in such policies which shall contain standard cross liability clauses.  Supplier shall cause the liability it assumed under this Agreement to be specifically insured under the contractual liability section of the liability insurance policies. The liability policy shall be primary without right of contribution from any insurance by Customer.  Such policies shall require that Customer be given not less than thirty (30) days prior written notice of any cancellation thereof or material change therein. Customer shall have the right to request an adjustment of Limits of Liability for General Liability and Errors and Omissions Insurance as Supplier’s exposure to Customer increases (i.e. if Supplier’s annual payment is expected to be $2,000,000 then $1,000,000 limits are no longer adequate).

21.3
Upon Customer’s request, Supplier shall provide Customer with certificates of insurance evidencing all of the above coverage, including all special requirements specifically noted above, if any, and shall provide Customer with certificates of insurance evidencing renewal or substitution of such insurance thirty (30) days prior to the effective date of such renewal or substitution.  

22.
General.

22.1
Relationship between Customer and Supplier.  Supplier represents and warrants that it is an independent contractor with no authority to contract for Customer or in any way to bind or to commit Customer to any agreement of any kind or to assume any liabilities of any nature in the name of or on behalf of Customer.  Under no circumstances shall Supplier, or any of its staff, hold itself out as or be considered an agent employee, joint venture, or partner of Customer.  In recognition of Supplier’s status as independent contractor, Customer shall carry no Workers’ Compensation insurance or any health or accident insurance to cover Supplier or Supplier’s agents or staff.  Customer shall not pay any contributions to Social Security, unemployment insurance, federal or state withholding taxes, any other applicable taxes whether federal, state, or local, nor provide any other contributions or benefits which might be expected in an employer-employee relationship.  Neither Supplier nor its staff, shall be eligible for, participate in, or accrue any direct or indirect benefit under any other compensation, benefit, or pension plan of Customer.

22.2
Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of New York and the federal laws of the United States of America.  Supplier hereby consents and submits to the jurisdiction and forum of the state and federal courts in the State of New York in all questions and controversies arising out of this Agreement.  

22.3
Compliance With Laws; Customer Policies and Procedures.  Both parties agree to comply with all applicable federal, state, and local laws, executive orders and regulations issued, where applicable.  Supplier shall comply with Customer policies and procedures where the same are posted, conveyed, or otherwise made available to Supplier.  Without limiting Supplier’s other obligations of indemnification herein, Supplier shall defend, indemnify, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or recoverable from Customer, on account of the failure of Supplier to perform its obligations imposed herein.

22.4
Force Majeure.  Neither party shall be liable for delays or any failure to perform under this Agreement due to causes beyond its reasonable control.  Such delays include, but are not limited to, fire, explosion, flood or other natural catastrophe, governmental legislation, acts, orders, or regulation, strikes or labor difficulties, to the extent not occasioned by the fault or negligence of the delayed party.  Any such excuse for delay shall last only as long as the event remains beyond the reasonable control of the delayed party.  However, the delayed party shall use its best efforts to minimize the delays caused by any such event beyond its reasonable control.  The delayed party must notify the other party promptly upon the occurrence of any such event, or performance by the delayed party will not be considered excused pursuant to this Section, and inform the other party of its plans to resume performance.

22.5
Advertising and Publicity.  Supplier shall not use the name of or refer to Customer directly or indirectly in any advertisement, news release, or professional or trade publication without prior written approval from Customer.  Supplier may include Customer on its customer lists and, upon notice and consent, such consent not to be unreasonably withheld, Supplier may use Customer as a reference.  This Section shall survive the termination of this Agreement.

22.6
No Waiver.  The failure of either party at any time to require performance by the other party of any provision of this Agreement shall in no way affect that party's right to enforce such provisions, nor shall the waiver by either party of any breach of any provision of this Agreement be taken or held to be a waiver of any further breach of the same provision.

22.7
Notices.  Any notice given pursuant to this Agreement shall be in writing and shall be given by personal service or by United States certified mail, return receipt requested, postage prepaid to the addresses appearing at the end of this Agreement, or as changed through written notice to the other party.  Notice given by personal service shall be deemed effective on the date it is delivered to the addressee, and notice mailed shall be deemed effective on the third day following its placement in the mail addressed to the addressee.

22.8
Assignment of Agreement.  This Agreement and the obligations of Supplier hereunder are personal to Supplier and its staff.  Neither Supplier nor any successor, receiver, or assignee of Supplier shall directly or indirectly assign this Agreement or the rights or duties created by this Agreement, whether such assignment is effected in connection with a sale of Supplier's assets or stock or through merger, an insolvency proceeding or otherwise, without the prior written consent of Customer.  Customer, at Customer’s sole election, may assign any and all of its rights and obligations under this Agreement to: (a) any affiliate of Customer; or, (b) any company that succeeds to substantially all of Customer's business.

22.10
Entire Agreement.  This Agreement and its attached exhibits, if any, constitute the entire agreement between the parties and supersede any and all previous representations, understandings, discussions, or agreements between Customer and Supplier as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by Customer and Supplier.  Customer and Supplier each acknowledge that it has had the opportunity to review this Agreement with its legal counsel.  From time to time, the parties hereto may execute one or more supplements as exhibits to this Agreement.  Such exhibits, when signed by a representative of each of the parties, shall be incorporated herein and references to particular exhibits herein shall apply to such supplemental exhibits.  Unless expressly provided for in the applicable exhibit, in the event of a conflict between the provisions contained in this Agreement and those contained in any exhibit to this Agreement, the provisions contained in the Agreement, as the case may be, shall prevail. 

22.11
Cumulative Remedies.  All rights and remedies of Customer herein shall be in addition to all other rights and remedies available at law or in equity, including, without limitation, specific performance for the enforcement of this Agreement, and temporary and permanent injunctive relief.

22.12
Counterparts; Facsimile. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same Agreement.  The parties agree that a facsimile signature may substitute for and have the same legal effect as the original signature.

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Effective Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Supplier”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	CUSTOMER

[ Notice Address]


	Attention:


EXHIBIT A-___
Supplier’s Statement of Work

This Exhibit A - Supplier’s Statement of Work shall be incorporated in and governed by the terms of that certain Master Professional Services Agreement by and between [CUSTOMER NAME] (“Customer”) and [OTHER PARTY NAME] (“Supplier”) dated [Effective Date], as amended (the “Agreement”). Unless expressly provided for in this Exhibit A, in the event of a conflict between the provisions contained in the Agreement and those contained in this Exhibit A, the provisions contained in the Agreement shall prevail.

	Project Description:
	

	Title / Role of Resource:
	

	Responsibilities, Deliverables, and/or Activities:
	

	Services Fees or Rate:
	

	Start Date:
	

	Estimated End Date:

 
	

	Additional Customer Requirements:
	


Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Start Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Supplier”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
FOR REFERENCE ONLY
	Name: 
FOR REFERENCE ONLY

	
	

	Title:
FOR REFERENCE ONLY
	Title: 
FOR REFERENCE ONLY

	
	

	Date:

	Date:


	
	


MASTER “SOFTWARE AS A SERVICE” MANAGED SERVICES AGREEMENT
This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [CUSTOMER NAME] (“Customer”), with its principal place of business located at [Customer Address], and [OTHER PARTY NAME] (“Service Provider”), with its principal place of business located at [Other Party Address].
RECITALS
WHEREAS, Customer requires hosted third-party “software as a service” (the “Services,” as further described herein) with respect to certain of its information technology needs;

WHEREAS, Customer requested a proposal from Service Provider for such Services;

WHEREAS, Service Provider has experience and expertise in the business of providing the Services;

WHEREAS, Service Provider submitted a proposal to Customer to perform such Services on behalf of Customer;

WHEREAS, based on Service Provider’s superior knowledge and experience relating to such Services, Customer has selected Service Provider to manage and provide the Services;

WHEREAS, Service Provider wishes to perform the Services and acknowledges that the successful performance of the Services and that the security and availability of Customer’s data (“Customer Data,” as further described herein)  are critical to the operation of Customer’s business; and,

WHEREAS, Service Provider has agreed to provide the Services to Customer, all on the terms and conditions set forth herein.

NOW, THEREFORE, in consideration of the mutual covenants and representations set forth in this Agreement, the parties hereby agree as follows:

4. The Services. 

4.1 Purpose; Term.  This Agreement sets forth the terms and conditions under which Service Provider agrees to license certain hosted “software as a service” and provide all other services, data import / export, monitoring, support, backup and recovery, change management, technology upgrades, and training necessary for Customer’s productive use of such software (the “Services”), as further set forth on an Exhibit A (sequentially numbered) in the form of the Exhibit A attached hereto or in other statements of “software as a service” work containing substantially similar information and identified as an Exhibit A.  The Agreement and each Exhibit A shall remain in effect unless terminated as provided herein.

4.1.1 Authorized Users.  Unless otherwise limited on an Exhibit A, Customer and any of its employees, agents, contractors, or suppliers of services that have a need to use the Services for the benefit of Customer shall have the right to operate and use the same.  As a part of the Service, Service Provider shall be responsible for all user identification and password change management.

4.2 Control of Services.  The method and means of providing the Services shall be under the exclusive control, management, and supervision of Service Provider, giving due consideration to the requests of Customer.

4.3 Time of Service Provider Performance of Services.  For the term of the applicable Exhibit A, as the same may be amended, Service Provider shall provide the Services during the applicable Service Windows and in accordance with the applicable Service Levels, each as described in an Exhibit A, time being of the essence.

4.4 Backup and Recovery of Customer Data.  As a part of the Services, Service Provider is responsible for maintaining a backup of Customer Data, for an orderly and timely recovery of such data in the event that the Services may be interrupted.  Unless otherwise described in an Exhibit A, Service Provider shall maintain a contemporaneous backup of Customer Data that can be recovered within two (2) hours at any point in time.  Additionally, Service Provider shall store a backup of Customer Data in an off-site “hardened” facility no less than daily, maintaining the security of Customer Data, the security requirements of which are further described herein.

4.5 Non-exclusivity.  Nothing herein shall be deemed to preclude Customer from retaining the services of other persons or entities undertaking the same or similar functions as those undertaken by Service Provider hereunder.

4.6 Subcontractors.  Service Provider shall not enter into any subcontracts for the performance of the Services, or assign or transfer any of its rights or obligations under this Agreement, without Customer’s prior written consent and any attempt to do so shall be void and without further effect.  Customer’s consent to Service Provider’s right to subcontract any of the Services shall not relieve Service Provider of any of its duties or obligations under this Agreement, and Service Provider shall indemnify and hold Customer harmless from any payment required to be paid to any such subcontractors.
4.7 Change Control Procedure.  Customer may, upon written notice, request increases or decreases to the scope of the Services under an Exhibit A.  If Customer requests an increase in the scope, Customer shall notify Service Provider, and, not more than five (5) business days (or other mutually agreed upon period) after receiving the request, Service Provider shall notify Customer whether or not the change has an associated cost impact.  If Customer approves, Customer shall issue a change control, which will be executed by the Service Provider.  Customer shall have the right to decrease the scope and the fee for an Exhibit A will be reduced accordingly. 
5. Term and Termination.

5.1 Term.  Unless this Agreement or an Exhibit A is terminated earlier in accordance with the terms set forth in this Section, the term of an Exhibit A (the “Initial Term”) shall commence on the Effective Date and continue for twelve (12) months thereafter.  Following the Initial Term, an Exhibit A shall automatically renew for successive one‑year terms (each, a “Renewal Term”) until such time as Customer provides Service Provider with written notice of termination; provided, however, that: (a) such notice be given no fewer than thirty (30) calendar days prior to the last day of the then‑current term; and, (b) any such termination shall be effective as of the date that would have been the first day of the next Renewal Term.  “Term” shall collectively mean and include the Agreement terms represented by the Initial Term and the Renewal Term.

5.2 Termination for Cause.  If either party materially breaches any of its duties or obligations hereunder, including two periods of successive failure of Service Provider to met a Service Level, and such breach is not cured, or the breaching party is not diligently pursuing a cure to the non‑breaching party’s sole satisfaction, within thirty (30) calendar days after written notice of the breach, then the non‑breaching party may terminate this Agreement  or an Exhibit A for cause as of a date specified in such notice.

5.3 Payments Upon Termination.  Upon the expiration or termination of this Agreement or an Exhibit A for any reason, Customer shall pay to Service Provider all undisputed amounts due and payable hereunder. 

5.4 Return of Materials.  Upon expiration or earlier termination of this Agreement or an Exhibit A, each party shall: (a) promptly return to the other party, or certify the destruction of any of the following of the other party held in connection with the performance of this Agreement or the Services: (i) all Confidential Information; and, (ii) any other data, programs, and materials; and, (b) return to the other party, or permit the other party to remove, any properties of the other party then situated on such party’s premises.  In the case of Customer Data, Service Provider shall, immediately upon termination of this Agreement or an Exhibit A, shall provide Customer with a final export of the Customer Data and shall certify the destruction of any Customer Data within the possession of Service Provider.  The parties agree to work in good faith to execute the foregoing in a timely and efficient manner.  This Section shall survive the termination of this Agreement.

6. Termination Assistance Services.  Provided that this Agreement or an Exhibit A has not been terminated by Service Provider due to Customer’s failure to pay any undisputed amount due Service Provider, Service Provider will provide to Customer and / or to the supplier selected by Customer (such supplier shall be known as the “Successor Service Provider”), at Customer’s sole cost and expense, assistance reasonably requested by Customer in order to effect the orderly transition of the applicable Services, in whole or in part, to Customer or to Successor Service Provider (such assistance shall be known as the “Termination Assistance Services) during the ninety (90) calendar day period prior to, and / or following, the expiration or termination of this Agreement or an Exhibit A, in whole or in part (such period shall be known as the “Termination Assistance Period”).  Provided that Service Provider and Customer agree as to price and scope of Service Provider’s provisioning of Termination Assistance Services, such Termination Assistance Services may include:

6.1 developing a plan for the orderly transition of the terminated or expired Services from Service Provider to Customer or the Successor Service Provider;

6.2 providing reasonable training to Customer staff or the Successor Service Provider in the performance of the Services then being performed by Service Provider;

6.3 using commercially reasonable efforts to assist Customer, at Customer’s sole cost and expense, in acquiring any necessary rights to legally and physically access and use any third‑party technologies and documentation then being used by Service Provider in connection with the Services;

6.4 using commercially reasonable efforts to make available to Customer, pursuant to mutually agreeable terms and conditions, any third‑party services then being used by Service Provider in connection with the Services; and,

6.5 such other activities upon which the parties may agree.

6.6 The provisions of this Section shall survive the termination of this Agreement.

7. Services Levels. 

7.1 Service Levels Reviews.  Service Provider and Customer will meet as often as shall be reasonably requested by Customer, but no more than monthly, to review the performance of Service Provider as it relates to the Service Levels further described in Exhibit A. 

7.2 Failure to Meet Service Levels.  As further described in Exhibit A, in the event Service Provider does not meet any of the requisite Service Levels, Service Provider shall: (a) reduce the applicable monthly invoice to Customer by the amount of the applicable Performance Credits as a credit, and not as liquidated damages; and, (b) use its best efforts to ensure that any unmet Service Level is subsequently met.  Notwithstanding the foregoing, Service Provider will use commercially reasonable efforts to minimize the impact or duration of any outage, interruption, or degradation of Service.

7.3 Escrow Agreement.   Service Provider agrees to place in escrow with an escrow agent copies of the most current version of the source code for the applicable software that is included as a part of the Services, including all updates, improvements, and enhancements thereof from time to time developed by Service Provider (the “Software”) necessary to internally support (i.e., maintain and / or repair) the Software for the benefit of Customer.  Service Provider agrees that upon the occurrence of any event or circumstance which demonstrates with reasonable certainty the inability or unwillingness of Service Provider to fulfill its obligations to Customer under this Agreement or an Exhibit A, Customer shall be able to obtain the source code of the then-current Software from the escrow agent.  The provisions of this Section shall survive the termination of this Agreement.

8. Fees and Expenses.  Customer shall be responsible for and shall pay to Service Provider the fees as further described in Exhibit A, subject to the terms and conditions contained therein.  Any sum due Service Provider for Services performed for which payment is not otherwise specified shall be due and payable thirty (30) days after receipt by Customer of an invoice from Service Provider

8.1 Billing Procedures.  Unless otherwise provided for under an Exhibit A, Service Provider shall bill to Customer the sums due pursuant to an Exhibit A by Service Provider’s invoice, which shall contain: (a) Customer purchase order number, if any, and invoice number; (b) description of Services rendered; (c) the Services fee or portion thereof that is due; (d); taxes, if any; and, (e) total amount due.  Service Provider shall forward invoices in hardcopy format to _____________________________________.
8.2 Credits.  Any amounts due from Service Provider may be applied by Customer against any fees due to Service Provider.  Any such amounts that are not so applied shall be paid to Customer by Service Provider within thirty (30) days following Customer's request.

8.3 Non-binding Terms.  Any terms and conditions that are included in a Service Provider invoice shall be deemed to be solely for the convenience of the parties, and no such term or condition shall be binding upon Customer.

8.4 Auditable Records.  Service Provider shall maintain accurate records of all fees billable to, and payments made by, Customer in a format that will permit audit by Customer for a period of not less than three (3) years.  For such period, upon Customer’s written request, Service Provider shall provide Customer with a copy of any annual “SAS 70” or other audit reports prepared by auditors of Service Provider, if so prepared.  This Section shall survive the termination of this Agreement.

8.5 Taxes.  Service Provider represents and warrants that it is an independent contractor for purposes of federal, state, and local employment taxes.  Service Provider agrees that Customer is not responsible to collect or withhold any such taxes, including income tax withholding and social security contributions, for Service Provider.  Any and all taxes, interest or penalties, including any federal, state, or local withholding or employment taxes, imposed, assessed, or levied as a result of this Agreement shall be paid or withheld by Service Provider.

9. Customer Resources and Service Provider Resources.  In accordance with the terms set forth in Exhibit A, each party shall provide certain resources (Customer Resources and Service Provider Resources, as the case may be) to the other party as Customer and Service Provider may mutually deem necessary to perform the Services.

9.1 Customer Resources.  If so described in an Exhibit A, where Customer provides resources (e.g., technology equipment) to Service Provider that are reasonably required for the exclusive purpose of providing the Services, Service Provider agrees to keep such resources in good order and not permit waste (ameliorative or otherwise) or damage to the same.  Service Provider shall return the resources to Customer in substantially the same condition as when Service Provider began using the same, ordinary wear and tear excepted.  Customer shall provide the Customer Resources, if any, described in an Exhibit A.

9.2 Service Provider Resources.  In addition to any Service Provider Resources described in an Exhibit A, the Service Provider shall, at a minimum, provide all of the resources necessary to ensure that the Services continue uninterrupted, considering the applicable Service Windows and Service Levels, that Customer Data is secure to the standards and satisfaction of Customer, and provide for an optimal response time for Customer’s users of the Services.  Where Service Provider fails to provide such minimal Service Provider Resources, Customer shall have the right to immediately terminate this Agreement or the applicable Exhibit A, in whole or in part, without liability.

10. Representations and Warranties.

10.1 Mutual Representations and Warranties.  Each of Customer and Service Provider represent and warrant that:

10.1.1 it is a business duly incorporated, validly existing, and in good standing under the laws of its state of incorporation;

10.1.2 it has all requisite corporate power, financial capacity, and authority to execute, deliver, and perform its obligations under this Agreement; 

10.1.3 this Agreement, when executed and delivered, shall be a valid and binding obligation of it enforceable in accordance with its terms;

10.1.4 the execution, delivery, and performance of this Agreement has been duly authorized by it and this Agreement constitutes the legal, valid, and binding agreement of it and is enforceable against it in accordance with its terms, except as the enforceability thereof may be limited by bankruptcy, insolvency, reorganizations, moratoriums, and similar laws affecting creditors' rights generally and by general equitable principles;

10.1.5 it shall comply with all applicable federal, state, local, international, or other laws and regulations applicable to the performance by it of its obligations under this Agreement and shall obtain all applicable permits and licenses required of it in connection with its obligations under this Agreement; and,

10.1.6 there is no outstanding litigation, arbitrated matter or other dispute to which it is a party which, if decided unfavorably to it, would reasonably be expected to have a potential or actual material adverse effect on its ability to fulfill its obligations under this Agreement.

10.2 By Service Provider.  Service Provider represents and warrants that:

10.2.1 Service Provider is possessed of superior knowledge with respect to the Services;

10.2.2 Service Provider knows the particular purpose for which the Services are required;

10.2.3 the Services to be performed under this Agreement shall be performed in a competent and professional manner and in accordance with the highest professional standards;

10.2.4 Service Provider has the experience and are qualified to perform the tasks involved with providing the Services in an efficient and timely manner. Service Provider acknowledges that Customer is relying on Service Provider's representation of its experience and expertise, and that any substantial misrepresentation may result in damage to Customer; 

10.2.5 the Services will achieve in all material respects the functionality described in an Exhibit A and the documentation of Service Provider, and that such functionality shall be maintained during the Term;

10.2.6 Service Provider will use its best efforts to ensure that no computer viruses, malware, or similar items (collectively, the “Virus”) are introduced into Customer’s computer and network environment while performing the Services, that Service Provider will adhere to Customer’s then current procedures to protect against the same, and that, where Service Provider transfers such Virus to Customer through the Services, Service Provider shall reimburse Customer the actual cost incurred by Customer to remove or recover from the Virus, including the costs of persons employed by Customer; and,

10.2.7 the Services and any other work performed by Service Provider hereunder shall be its own work, and shall not infringe upon any United States or foreign copyright, patent, Trade Secret, or other proprietary right, or misappropriate any Trade Secret, of any third party, and that it has neither assigned nor otherwise entered into an agreement by which it purports to assign or transfer any right, title, or interest to any technology or intellectual property right that would conflict with its obligations under this Agreement.

11. Non-Disclosure of Confidential Information.  The parties acknowledge that each party may be exposed to or acquire communication or data of the other party that is confidential, privileged communication not intended to be disclosed to third parties.

11.1 Meaning of Confidential Information.  For the purposes of this Agreement, the term “Confidential Information” shall mean all information and documentation of a party that:  (a) has been marked "confidential" or with words of similar meaning, at the time of disclosure by such entity; (b) if disclosed orally or not marked "confidential" or with words of similar meaning, was subsequently summarized in writing by the disclosing entity and marked “confidential” or with words of similar meaning; (c) with respect to information and documentation of Customer, whether marked “Confidential” or not, consists of Customer information and documentation included within any of the following categories:  (i) policyholder, payroll account, agent, customer, supplier, or contractor lists; (ii) policyholder, payroll account, agent, customer, supplier, or contractor information; (iii) information regarding business plans (strategic and tactical) and operations (including performance); (iv) information regarding administrative, financial, or marketing activities; (v) pricing information; (vi) personnel information; (vii) products and/or and services offerings (including specifications and designs); or, (viii) processes (e.g., technical, logistical, and engineering); or, (d) any Confidential Information derived from information of a party.  The term "Confidential Information" does not include any information or documentation that was: (a) already in the possession of the receiving entity without an obligation of confidentiality; (b) developed independently by the receiving entity, as demonstrated by the receiving entity, without violating the disclosing entity’s proprietary rights; (c) obtained from a source other than the disclosing entity without an obligation of confidentiality; or, (d) publicly available when received, or thereafter became publicly available (other than through any unauthorized disclosure by, through or on behalf of, the receiving entity).

11.2 Obligation of Confidentiality.  The parties agree to hold all Confidential Information in strict confidence and not to copy, reproduce, sell, transfer, or otherwise dispose of, give or disclose such Confidential Information to third parties other than employees, agents, or subcontractors of a party who have a need to know in connection with this Agreement or to use such Confidential Information for any purposes whatsoever other than the performance of this Agreement.  The parties agree to advise and require their respective employees, agents, and subcontractors of their obligations to keep such information confidential.

11.3 Cooperation to Prevent Disclosure of Confidential Information. Each party shall use its best efforts to assist the other party in identifying and preventing any unauthorized use or disclosure of any Confidential Information. Without limitation of the foregoing, each party shall advise the other party immediately in the event either party learns or has reason to believe that any person who has had access to Confidential Information has violated or intends to violate the terms of this Agreement and each party will cooperate with the other party in seeking injunctive or other equitable relief against any such person.

11.4 Remedies for Breach of Obligation of Confidentiality. Service Provider acknowledges that breach of Service Provider’s obligation of confidentiality may give rise to irreparable injury to Customer and the customers of Customer, which damage may be inadequately compensable in the form of monetary damages.  Accordingly, Customer or customers of Customer may seek and obtain injunctive relief against the breach or threatened breach of the foregoing undertakings, in addition to any other legal remedies which may be available, to include, at the sole election of Customer, the immediate termination, without penalty to Customer, of this Agreement in whole or in part.

11.5 The provisions of this Section shall survive the termination of this Agreement.
12. Proprietary Rights.

12.1 Pre-existing Materials.  Customer acknowledges that, in the course of performing the Services, Service Provider may use software and related processes, instructions, methods, and techniques that have been previously developed by Service Provider (collectively, the “Pre-existing Materials”) and that same shall remain the sole and exclusive property of Service Provider.

12.2 Data of Customer.  Customer’s information, or any derivatives thereof, contained in any Service Provider repository (the “Customer Data,” which shall also be known and treated by Service Provider as Confidential Information) shall be and remain the sole and exclusive property of Customer.  Customer shall be entitled to an export of Customer Data, without charge, upon the request of Customer and upon termination of this Agreement or an Exhibit A.  Service Provider is provided a license to Customer Data hereunder for the sole and exclusive purpose of providing the Services, including a license to store, record, transmit, maintain, and display Customer Data only to the extent necessary in the provisioning of the Services.

12.3 No License.  Except as expressly set forth herein, no license is granted by either party to the other with respect the Confidential Information, Pre-existing Materials, or Customer Data.  Nothing in this Agreement shall be construed to grant to either party any ownership or other interest, in the Confidential Information, Pre-existing Materials, or Customer Data, except as may be provided under a license specifically applicable to such Confidential Information, Pre-existing Materials, or Customer Data.

12.4 The provisions of this Section shall survive the termination of this Agreement. 

13. Information Security.  Service Provider acknowledges that Customer has implemented an information security program (the Customer Information Security Program, as the same may be amended) to protect Customer’s information assets, such information assets as further defined and classified in the Customer Information Security Program (collectively, the “Protected Data”).Where Service Provider has access to the Protected Data, Service Provider acknowledges and agrees to the following. [Note: Should the Services involve PHI, a separate business associate agreement must be entered into and should be referred to herein.]
13.1 Undertaking by Service Provider.    Without limiting Service Provider’s obligation of confidentiality as further described herein, Service Provider shall be responsible for establishing and maintaining an information security program that is designed to: (i) ensure the security and confidentiality of the Protected Data; (ii) protect against any anticipated threats or hazards to the security or integrity of the Protected Data; (iii) protect against unauthorized access to or use of the Protected Data; (iv) ensure the proper disposal of Protected Data; and, (v) ensure that all subcontractors of Service Provider, if any, comply with all of the foregoing.  In no case shall the safeguards of Service Provider’s information security program be less stringent than the information security safeguards used by the Customer Information Security Program as provided by Customer to Service Provider for this purpose.  The Customer Information Security Program is Confidential Information of Customer.

13.2 Right of Audit by Customer.  Customer shall have the right to review Service Provider’s information security program prior to the commencement of Services and from time to time during the term of this Agreement.  During the performance of the Services, on an ongoing basis from time to time and without notice, Customer, at its own expense, shall be entitled to perform, or to have performed, an on-site audit of Service Provider’s information security program.  In lieu of an on-site audit, upon request by Customer, Service Provider agrees to complete, within forty-five (45 days) of receipt, an audit questionnaire provided by Customer regarding Service Provider’s information security program.

13.3 Audit by Service Provider.  No less than annually, Service Provider shall conduct an independent third-party audit of its information security program and provide such audit findings to Customer.

13.4 Audit Findings.  Service Provider shall implement any required safeguards as identified by Customer or information security program audits.  

13.5 Indemnification by Service Provider.  Without limiting Service Provider’s other obligations of indemnification herein, Service Provider shall defend, indemnify, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or recoverable from any Customer Indemnitee, on account of the failure of Service Provider to perform its obligations imposed herein.

14. Insurance.

14.1 Service Provider shall, at its own cost and expense, procure and maintain in full force and effect during the term of this Agreement, policies of insurance, of the types and in the minimum amounts stated herein, with responsible insurance carriers duly qualified in those states (locations) where the Services are to be performed, covering the operations of Service Provider, pursuant to this Agreement.

	TYPES OF INSURANCE
	LIMITS OF LIABILITY

(Minimum Amounts)

	Comprehensive or Commercial General Liability and Third Party Property Damage
	$1,000,000 per occurrence, $2,000,000 aggregate



	Excess Liability insurance
	$2,000,000 per occurrence, $2,000,000 aggregate

	Workers' Compensation
	Statutory limits

	Employer’s Liability
	$500,000 per accident

	Professional Errors and Omissions Insurance
	$1,000,000 per occurrence, $1,000,000 aggregate


14.2 Customer shall be named as an additional insured in such policies which shall contain standard cross liability clauses.  Service Provider shall cause the liability it assumed under this Agreement to be specifically insured under the contractual liability section of the liability insurance policies. The liability policy shall be primary without right of contribution from any insurance by Customer.  Such policies shall require that Customer be given not less than thirty (30) days prior written notice of any cancellation thereof or material change therein. Customer shall have the right to request an adjustment of Limits of Liability for General Liability and Errors and Omissions Insurance as Service Provider’s exposure to Customer increases (i.e. if Service Provider’s annual payment is expected to be $2,000,000 then $1,000,000 limits are no longer adequate).

14.3 Upon Customer’s request, Service Provider shall provide Customer with certificates of insurance evidencing all of the above coverage, including all special requirements specifically noted above, and shall provide Customer with certificates of insurance evidencing renewal or substitution of such insurance thirty (30) days prior to the effective date of such renewal or substitution. 

15. General Indemnity.  Service Provider agrees to indemnify, defend, and hold Customer, its officers, directors, agents, and employees (each, an “Indemnitee” and collectively, the “Indemnitees”) harmless from and against any and all liabilities, damages, losses, expenses, claims, demands, suits, fines, or judgments (collectively “Claims”), including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, by reason of any Claim arising out of or relating to any act, error or omission, or misconduct of Service Provider, its officers, directors, agents, employees, and subcontractors, during the performance of this Agreement, including, without limitation, Claims arising out of or relating to: (a) bodily injury (including death) or damage to tangible personal or real property; (b) violation of any law or regulation; (c) Viruses; or, (d) breaches of any representations made under this Agreement; provided, however, that the foregoing indemnity shall not apply to the extent that the applicable Claim resulted from the acts or omissions of Customer, its officers, directors, agents, or employees. 

16. Proprietary Rights Indemnification.  Service Provider agrees to indemnify, defend, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, arising out of a claim that the Services infringes or misappropriates any United States or foreign patent, copyright, trade secret, trademark, or other proprietary right.  In the event that Service Provider is enjoined from delivering either preliminary or permanently, or continuing to license to Customer, the Services and such injunction is not dissolved within thirty (30) days, or in the event that Customer is adjudged, in any final order of a court of competent jurisdiction from which no appeal is taken, to have infringed upon or misappropriated any patent, copyright, trade secret, trademark, or other proprietary right in the use of the Services, then Service Provider shall, at its expense: (a) obtain for Customer the right to continue using such Services; (b) replace or modify such Services so that it does not infringe upon or misappropriate such proprietary right and is free to be delivered to and used by Customer; or, (c) in the event that Service Provider is unable or determines, in its reasonable judgment, that it is commercially unreasonable to do either of the aforementioned, Service Provider shall reimburse to Customer the full cost associated with Termination Assistance Services.

17. Indemnification Procedures.  Promptly after receipt by Customer of a threat of any action, or a notice of the commencement, or filing of any action against Customer or any Customer Indemnitee, Customer shall give notice thereof to Service Provider, provided that failure to give or delay in giving such notice to Service Provider shall not relieve Service Provider of any liability it may have to Customer or any Customer Indemnitee except to the extent that Service Provider demonstrates that the defense of such action is prejudiced thereby.  Customer shall not independently defend or respond to any such claim; provided, however, that: (a) Customer may defend or respond to any such claim, at Service Provider's expense, if Customer’s counsel determines, in its sole discretion, that such defense or response is necessary to preclude a default judgment from being entered against Customer; and, (b) Customer shall have the right, at its own expense, to monitor Service Provider's defense of any such claim.  Service Provider shall have sole control of the defense and of all negotiations for settlement of such action.  At Service Provider’s request, Customer shall cooperate with Service Provider in defending or settling any such action; provided, however, that Service Provider shall reimburse Customer for all reasonable out-of-pocket costs incurred by Customer (including, without limitation, reasonable attorneys’ fees and expenses) in providing such cooperation.  

18. Limitation of Liability.  NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY INDIRECT, SPECIAL, AND/OR CONSEQUENTIAL DAMAGES, ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE FOREGOING EXCULPATION OF LIABILITY SHALL NOT APPLY WITH RESPECT TO DAMAGES INCURRED AS A RESULT OF THE GROSS NEGLIGENCE OR WILFULL MISCONDUCT OF A PARTY.  A PARTY SHALL BE LIABLE TO THE OTHER FOR ANY DIRECT DAMAGES ARISING OUT OF OR RELATING TO ITS PERFORMANCE OR FAILURE TO PERFORM UNDER THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE LIABILITY OF A PARTY, WHETHER BASED ON AN ACTION OR CLAIM IN CONTRACT, EQUITY, NEGLIGENCE, TORT, OR OTHERWISE FOR ALL EVENTS, ACTS, OR OMISSIONS UNDER THIS AGREEMENT SHALL NOT EXCEED THE FEES PAID OR PAYABLE UNDER THIS AGREEMENT, AND PROVIDED, FURTHER, THAT THE FOREGOING LIMITATION SHALL NOT APPLY TO: (A) A PARTY’S OBLIGATIONS OF INDEMNIFICATION, AS FURTHER DESCRIBED IN THIS AGREEMENT; (B) DAMAGES CAUSED BY A PARTY’S GROSS NEGLIGENCE OR WILFULL MISCONDUCT; OR, (C) A PARTY’S BREACH OF ITS OBLIGATIONS OF CONFIDENTIALITY, AS FURTHER DESCRIBED IN THIS AGREEMENT.  This Section shall survive the termination of this Agreement.

19. General.

19.1 Relationship between Customer and Service Provider.  Service Provider represents and warrants that it is an independent contractor with no authority to contract for Customer or in any way to bind or to commit Customer to any agreement of any kind or to assume any liabilities of any nature in the name of or on behalf of Customer.  Under no circumstances shall Service Provider, or any of its staff, if any, hold itself out as or be considered an agent employee, joint venture, or partner of Customer.  In recognition of Service Provider’s status as independent contractor, Customer shall carry no Workers’ Compensation insurance or any health or accident insurance to cover Service Provider or Service Provider’s agents or staff, if any.  Customer shall not pay any contributions to Social Security, unemployment insurance, federal or state withholding taxes, any other applicable taxes whether federal, state, or local, nor provide any other contributions or benefits which might be expected in an employer-employee relationship.  Neither Service Provider nor its staff, if any, shall be eligible for, participate in, or accrue any direct or indirect benefit under any other compensation, benefit, or pension plan of Customer.

19.2 Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the Commonwealth of Virginia and the federal laws of the United States of America.  Service Provider hereby consents and submits to the jurisdiction and forum of the state and federal courts in the Commonwealth of Virginia in all questions and controversies arising out of this Agreement.  Notwithstanding the foregoing, the parties agree that the Uniform Computer Information Transactions Act as enacted in Virginia, Va. Code §§ 59.1-501.1 et seq. (“UCITA”) or in any other Commonwealth or State of the United States shall not apply to this Agreement or any performance hereunder and the parties expressly opt-out of the applicability of UCITA to this Agreement.  

19.3 Dispute Resolution.  In the event of any dispute or disagreement between the parties with respect to the interpretation of any provision of this Agreement, or with respect to the performance of either party hereunder, Customer and Service Provider Engagement Managers will meet for the purpose of resolving the dispute.  If the parties are unable to resolve the dispute within five (5) working days, or as otherwise agreed, either project manager will have the right to submit the dispute to Service Provider’s vice president level and Customer’s second vice president level (the “Representatives”) who will meet as often as the parties reasonably deem necessary in order to gather and furnish to each other all essential, non-privileged information that the parties believe germane to resolution of the matter at issue.  During the course of these non-judicial dispute resolution procedures, documents used to resolve the dispute shall be limited to essential, non-privileged information.  All requests shall be made in good faith and be reasonable in light of the economics and time efficiencies intended by the dispute resolution procedures.  The Representatives may mutually agree to appoint a neutral advisor to facilitate negotiations and, if requested by both parties, to render non-binding opinions.  No formal proceedings for the judicial resolution of any dispute may be commenced until sixty (60) calendar days following initiation of negotiations under this Section or for such shorter period as the parties may mutually agree to in writing.  Either party may then seek whatever remedy is available in law or in equity.  The provisions of this Section will not apply to any dispute relating to the parties’ obligations of non-disclosure and confidentiality as further described herein.

19.4 Compliance With Laws; Customer Policies and Procedures.  Both parties agree to comply with all applicable federal, state, and local laws, executive orders and regulations issued, where applicable.  Service Provider shall comply with Customer policies and procedures where the same are posted, conveyed, or otherwise made available to Service Provider.  Without limiting Service Provider’s other obligations of indemnification herein, Service Provider shall defend, indemnify, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or recoverable from any Customer Indemnitee, on account of the failure of Service Provider to perform its obligations imposed herein.

19.5 Cooperation.  Where agreement, approval, acceptance, consent or similar action by either party hereto is required by any provision of this Agreement, such action shall not be unreasonably delayed or withheld.  Each party will cooperate with the other by, among other things, making available, as reasonably requested by the other, management decisions, information, approvals, and acceptances in order that each party may properly accomplish its obligations and responsibilities hereunder.   Service Provider will cooperate with any Customer supplier performing services, and all parties supplying hardware, software, communication services, and other services and products to Customer, including, without limitation, the Successor Service Provider.  Service Provider agrees to cooperate with such suppliers, and shall not commit or permit any act which may interfere with the performance of services by any such supplier.

19.6 Force Majeure.  Neither party shall be liable for delays or any failure to perform the Services or this Agreement due to causes beyond its reasonable control.  Such delays include, but are not limited to, fire, explosion, flood or other natural catastrophe, governmental legislation, acts, orders, or regulation, strikes or labor difficulties, to the extent not occasioned by the fault or negligence of the delayed party.  Any such excuse for delay shall last only as long as the event remains beyond the reasonable control of the delayed party.  However, the delayed party shall use its best efforts to minimize the delays caused by any such event beyond its reasonable control.  Where Service Provider fails to use its best efforts to minimize such delays, the delays shall be included in the determination of Service Level achievement.  The delayed party must notify the other party promptly upon the occurrence of any such event, or performance by the delayed party will not be considered excused pursuant to this Section, and inform the other party of its plans to resume performance.  A force majeure event does not excuse Service Provider from providing Services and fulfilling its responsibilities relating to the requirements of backup and recovery of Customer Data.  Configuration changes, other changes, viruses / malware, or other errors or omissions introduced, or permitted to be introduced, by Service Provider that result in an outage or inability for Customer to use the Services shall not constitute a force majeure event.   

19.7 Advertising and Publicity.  Service Provider shall not refer to Customer directly or indirectly in any advertisement, news release, or publication without prior written approval from Customer.

19.8 No Waiver.  The failure of either party at any time to require performance by the other party of any provision of this Agreement shall in no way affect that party's right to enforce such provisions, nor shall the waiver by either party of any breach of any provision of this Agreement be taken or held to be a waiver of any further breach of the same provision.

19.9 Notices.  Any notice given pursuant to this Agreement shall be in writing and shall be given by personal service or by United States certified mail, return receipt requested, postage prepaid to the addresses appearing at the end of this Agreement, or as changed through written notice to the other party.  Notice given by personal service shall be deemed effective on the date it is delivered to the addressee, and notice mailed shall be deemed effective on the third day following its placement in the mail addressed to the addressee.

19.10 Assignment of Agreement.  This Agreement and the obligations of Service Provider hereunder are personal to Service Provider and its staff.  Neither Service Provider nor any successor, receiver, or assignee of Service Provider shall directly or indirectly assign this Agreement or the rights or duties created by this Agreement, whether such assignment is effected in connection with a sale of Service Provider's assets or stock or through merger, an insolvency proceeding or otherwise, without the prior written consent of Customer.

19.11 Counterparts; Facsimile.  This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same Agreement.  The parties agree that a facsimile signature may substitute for and have the same legal effect as the original signature.

19.12 Entire Agreement.  This Agreement and its attached exhibits constitute the entire agreement between the parties and supersede any and all previous representations, understandings, or agreements between Customer and Service Provider as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by the parties.

19.13 Cumulative Remedies.  All rights and remedies of Customer herein shall be in addition to all other rights and remedies available at law or in equity, including, without limitation, specific performance against Service Provider for the enforcement of this Agreement, and temporary and permanent injunctive relief.

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Effective Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Service Provider”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	CUSTOMER

[Notice Address]


	Attention:


EXHIBIT A-____

Service Provider’s Software as a Service Statement of Managed Services

This Exhibit A - Service Provider’s Software as a Service Statement of Work shall be incorporated in and governed by the terms of that certain Master “Software as a Service” Managed Services Agreement by and between [CUSTOMER NAME] (“Customer”) and [OTHER PARTY NAME] (“Service Provider”) dated ______________________, as amended (the “Agreement”). Unless expressly provided for in this Exhibit A, in the event of a conflict between the provisions contained in the Agreement and those contained in this Exhibit A, the provisions contained in the Agreement shall prevail.
	Services Description:
	

	Support Description:
	

	Training Description:
	

	Backup Requirements:
	

	Service Windows:
	

	Service Levels:
	Examples to consider:

Application Response Time

Backup and Recovery Response Time

Production Changes

User Identification and Password Changes

Support Response Time

	Performance Credits for Missed Service Levels:
	

	Customer Resources:
	

	Service Provider Resources:
	

	Responsibilities, Deliverables, and/or Activities:
	

	Services Fees or Rate:
	

	Start Date:
	

	End Date:

 
	

	Additional Customer Requirements:
	


Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Start Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Service Provider”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
FOR REFERENCE ONLY
	Name: 
FOR REFERENCE ONLY

	
	

	Title:
FOR REFERENCE ONLY
	Title: 
FOR REFERENCE ONLY

	
	

	Date:

	Date:


	
	


MASTER SOFTWARE LICENSE AGREEMENT

This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [CUSTOMER NAME] (“Customer”), with its principal place of business located at [Customer Address], and [OTHER PARTY NAME] (“Licensor”), with its principal place of business located at [Other Party Address].

RECITALS

WHEREAS, Licensor has experience and expertise in the business of licensing certain software products;

WHEREAS, Licensor licenses certain software products that meet the needs and purposes of Customer;

WHEREAS, Customer desires to license certain software products from Licensor; and,

WHEREAS, Licensor desires to license certain software products to Customer on the terms and conditions contained herein.

NOW THEREFORE, In consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, Licensor and Customer hereby agree as follows:

20. Purpose; Term.  This Agreement sets forth the terms and conditions under which Licensor agrees to grant and Customer agrees to accept a license to use certain of Licensor's software products (the “Product”) and related documentation (also, the “Product”) as set forth on an Exhibit A (sequentially numbered) in the form of the Exhibit A attached hereto or in other forms containing substantially similar information and identified as an Exhibit A.  The Agreement shall remain in effect unless terminated as provided herein; provided, however, that Customer shall have the right, at its sole election, to terminate this Agreement in whole or with respect to any Exhibit A hereto at any time by giving written notice thereof to Licensor.
21. Product License.  Licensor hereby grants to Customer a perpetual, world-wide, non-exclusive, irrevocable (except as otherwise provided herein), non-transferable (except as otherwise provided herein), fully-paid license to use the Product, including any subsequent revisions, modifications, upgrades, and enhancements, in accordance with the terms and conditions set forth herein.  The provisions of this Section shall survive the termination of this Agreement.
21.1 Authorized Uses of Software-related Product.  Customer and any employee, agent, or contractor of Customer shall have the right to operate and use the Product at the sites and upon the computing device (the “Device”) designated on the applicable Exhibit A.  In the case of Product operated on mainframe-type Devices, Customer may use the Product on multiple mainframe-type Devices without any additional fee.  Customer may transfer and use the Product on alternate Devices on a permanent basis without notice to Licensor.
21.2 Non-production Uses and Inoperative Devices.  Customer shall have the right to use the Product without additional charge on any Device for non-production purposes, including but not limited to, software problem/defect identification and resolution, debugging, new version evaluation, software interface testing, and disaster recovery technique analysis and implementation.  If a designated Device is inoperative, Customer may use the Product on a backup Device on a temporary basis without additional charge.  In the event that all of Customer's copies of the Product, including all backup copies, are destroyed, irreparably damaged, or otherwise lost due to any natural or man-made disaster, Licensor will provide to Customer, at no additional cost, a replacement copy of the Product.  Licensor grants to Customer the right to utilize the Product, at no additional cost, at any Customer owned or third-party disaster recovery facility for both the purpose of testing Customer’s disaster recovery plan and in the event of an Customer-declared disaster which requires Customer to utilize such disaster recovery facility.  Where Licensor licenses the Product to Customer on a basis that requires an authentication key prior to use of the Product (e.g., passkey, passcode, or password protection), Licensor agrees to provide to Customer a “master” authentication key, in addition to any such authentication keys provided for the license granted herein, at the time of license grant indicated herein, that shall allow Customer to use the replacement copy of the Product for the sole purpose of disaster recovery.   In the event of an Customer-declared disaster, Licensor shall provide Product authentication assistance to Customer, time being of the essence.

21.3 Copying.  Customer shall have the right to make the number of copies of the Product as are set forth in the applicable Exhibit A. In addition, Customer may make a reasonable number of copies of the Product for archival and back-up purposes and may make as many copies of the Product’s documentation as are necessary for Customer’s internal business purposes. 

21.4 Changes in Product Functionality.  Where Licensor has reduced or eliminated functionality in the Product licensed by Customer, and has introduced like functionality in a separate software product, Customer shall, at no additional fee or expense, have an additional license in the new software product with the same rights, obligations, and limitations as the license for the Product.

22. Delivery of Product.  Unless as expressly provided for otherwise in an Exhibit A, within five (5) business days of the execution of the applicable Exhibit A, Licensor shall deliver or provide the Product to Customer.  In the case of software-related Product, Licensor shall deliver the Product to Customer via an electronic method (such as Internet download).  Unless otherwise agreed to by Customer and Licensor, Customer shall not accept non-electronic delivery of software-related Product.  Where applicable, Licensor shall deliver all Product ordered hereunder F.O.B. destination, with such destination being the "ship to" address as specified on the applicable Exhibit A.  Unless otherwise set forth in the applicable Exhibit A, Licensor shall arrange and pay for all transportation and insurance sufficient to fully protect the Product while in transit.  Each shipment shall include a packing slip indicating a description of the Product and/or Documentation shipped, and the quantity shipped.

23. Product Fee and Billing Procedure.  As consideration for the Product license grant described herein, Customer shall pay to Licensor the Product fee set forth on the applicable Exhibit A (the “Product Fee”).  All payment terms are net forty-five (45) days after receipt by Customer upon receipt of invoice.  In no event shall Customer be invoiced for the Product Fee until the Product has been accepted by Customer.  Licensor shall render all invoices to the following address or to such other address as Customer may specify in writing to Licensor: 

Customer

[Billing Address]

23.1 Taxes.  Licensor represents and warrants that it is an independent contractor for purposes of federal, state, and local employment taxes.  Licensor agrees that Customer is not responsible to collect or withhold any federal, state, or local employment taxes, including, but not limited to, income tax withholding and social security contributions, for Licensor or its employees.  Any and all taxes, interest or penalties, including, but not limited to, any federal, state, or local withholding or employment taxes, imposed, assessed, or levied as a result of this Agreement shall be paid or withheld by Licensor or, if assessed against and paid by Customer, shall be reimbursed by Licensor upon demand by Customer.

23.2 Credits.  Any credits or other amounts due to Customer from Licensor pursuant to this Agreement or otherwise may be applied or offset by Customer against any amount required to be paid by Customer to Licensor pursuant to any invoice rendered hereunder.  Any credits due to Customer from Licensor pursuant to this Agreement, such as amounts paid by Customer to Licensor in excess of amounts due to Licensor, that are not so applied against Licensor’s invoice for any reason shall be paid to Customer by Licensor within thirty (30) days following Customer's written request for such payment.  This Section shall survive the termination of this Agreement.

23.3 Non-binding Terms.  Any terms and conditions that are typed, printed, or otherwise included in any Licensor invoice rendered pursuant to this Agreement shall be deemed to be solely for the convenience of the parties.  No such term or condition shall be binding upon Customer, and no action by Customer (including, without limitation, the payment of any such invoice in whole or in part) shall be construed as binding Customer with respect to any such term or condition, unless the specific term or condition has been previously agreed to by Licensor and Customer in writing, and is binding upon Customer with respect to such invoice by virtue of this Agreement or a binding amendment thereto.

23.4 Auditable Records; Disputed Amounts.  Licensor shall maintain accurate records of all fees billable to, and payments made by, Customer in a format that will permit audit for a period of not less than three (3) years after payment has been rendered by Customer.  For such period, upon Customer’s written request, Licensor shall provide Customer with a copy of any annual “SAS 70” or other audit reports prepared by auditors of Licensor, if so prepared.  In the event Customer in good faith disputes any amount on any Licensor invoice, Customer and Licensor agree to use their best efforts to resolve such dispute within ninety (90) days after Customer provides written notification of the dispute to Licensor.  Licensor agrees to provide full supporting documentation concerning any disputed amount or invoice to Customer within thirty (30) days after Customer provides written notification of the dispute to Licensor.  Provided that Customer has furnished written notification of the dispute to Licensor within thirty (30) days after Customer received the disputed invoice, Customer shall have no obligation, during the ninety (90) day period specified above, to pay any amount that Customer reasonably disputes hereunder.  This Section shall survive the termination of this Agreement.

24. Training and Consulting.  Throughout the term of this Agreement and for as many days as required by Customer, Licensor shall make available sufficient personnel experienced and qualified to train Customer’s personnel in the proper operation of the Product for a fee not to exceed Licensor's then published rates therefore or as otherwise set forth on the applicable Exhibit A, such training to be scheduled at mutually agreeable times.  In addition, Licensor shall make available consulting services to Customer on matters pertaining to the installation, use, operation, and modification of the Product at Customer’s request, as more specifically described in a separate master professional services agreement.

25. Acceptance Period.  Unless otherwise specified in the applicable Exhibit A, for all Product provided under this Agreement, Licensor grants to Customer a sixty (60) day acceptance period ("Acceptance Period") commencing on the date the Product is successfully installed at Customer.  During the Acceptance Period, Customer shall have the right to use the Product as provided herein in order to perform tests on and otherwise evaluate the Product.  It is understood and agreed by Licensor that Customer may accept or reject the Product, in whole or in part, in its sole discretion for any reason whatsoever.  In the event that Customer chooses to reject the Product, Customer may, in its sole discretion and at any time prior to the expiration of the Acceptance Period, terminate this Agreement in part with respect to the Product not accepted, in which event the Product not accepted shall be deleted from this Agreement and any and all fees paid by Customer to Licensor in connection with such Product shall be refunded to Customer in full and Customer shall have no further obligations to Licensor with respect to such Product.  At the end of the applicable Acceptance Period, if Customer has not rejected the Product, the Product shall be deemed to be accepted by Customer; provided, however, that Customer’s acceptance of the Product shall not be deemed to limit Customer’s other rights to terminate this Agreement as provided herein, any other rights Customer may have at law or in equity, or Licensor’s warranties as expressly provided herein.

26. Mutual Representations and Warranties.  Each of Customer and Licensor represent and warrant the following.

26.1 It is a business duly incorporated, validly existing, and in good standing under the laws of its state of domicile.

26.2 It has all requisite power, financial capacity, and authority to execute, deliver, and perform its obligations under this Agreement.

26.3 This Agreement, when executed and delivered, shall be a valid and binding obligation of it enforceable in accordance with its terms.

26.4 It is duly licensed, authorized, or qualified to do business and is in good standing in every jurisdiction in which a license, authorization, or qualification is required for the ownership or leasing of its assets or the transaction of business of the character transacted by it, except where the failure to be so licensed, authorized, or qualified would not have a material adverse effect on its ability to fulfill its obligations under this Agreement.

26.5 The execution, delivery, and performance of this Agreement has been duly authorized by it and this Agreement constitutes the legal, valid, and binding agreement of it and is enforceable against it in accordance with its terms, except as the enforceability thereof may be limited by bankruptcy, insolvency, reorganizations, moratoriums, and similar laws affecting creditors' rights generally and by general equitable principles.

26.6 It shall comply with all applicable federal, state, local, international, or other laws and regulations applicable to the performance by it of its obligations under this Agreement and shall obtain all applicable permits and licenses required of it in connection with its obligations under this Agreement.

26.7 There is no outstanding litigation, arbitrated matter or other dispute to which it is a party which, if decided unfavorably to it, would reasonably be expected to have a potential or actual material adverse effect on its ability to fulfill its obligations under this Agreement.

27. Representations and Warranties by Licensor.  Licensor represents and warrants the following.

27.1 The Product provided  by Licensor hereunder shall not infringe upon any United States or foreign copyright, patent, trade secret, or other proprietary right, or misappropriate any trade secret, of any third party, and Licensor further represents and warrants that it has neither assigned nor otherwise entered into an agreement by which it purports to assign or transfer any right, title, or interest to any technology or intellectual property right that would conflict with its obligations under this Agreement.

27.2 There are no legal proceedings threatened or pending against Licensor by other users of the Product based upon problems with the Product or Licensor's performance.

27.3 Licensor is possessed of superior knowledge with respect to the Product and is aware that Customer is relying on Licensor’s skill and judgment in providing the Product to Customer.

27.4 The Product shall be free from any defects in material and workmanship and shall conform to and operate in accordance with the Product’s documentation.

27.5 The Product is compatible with Customer’s then-current technology environment and the technology equipment, if any, designated in the Product’s documentation.

27.6 The Product shall be free of any mechanism which may disable the Product, and Licensor warrants that no data loss will result from such items if present in the Product when delivered to Customer hereunder.

27.7 At the time of delivery to Customer, the Product shall be free of any harmful or hidden programs or data incorporated therein with malicious or mischievous intent (collectively, the “Virus”), and that, where Licensor transfers such Virus to Customer, Licensor shall reimburse Customer the actual cost incurred by Customer to remove or recover from the Virus, including the costs of persons employed by Customer.

27.8 The Product has been installed and is operating in a production technology environment in a non-related third party's facility without significant problems due to the Product or Licensor’s performance.

28. Warranty Services.  For a period of ninety (90) days from the date of Product acceptance by Customer or such other period as may be specified in the applicable Exhibit A (the "Warranty Period"), at no additional cost to Customer, Licensor shall correct any errors or non-conformities identified by Customer during the Warranty Period and shall cause the Product to perform in accordance with the Product’s documentation.  If Licensor is unable to make the Product conform within thirty (30) days following notification by Customer, Licensor shall, at Customer's request, accept return of the Product, and return all monies paid hereunder with respect to the Product so affected; provided, however, that this Agreement shall continue in full force and effect with respect to any other Product provided by Licensor to Customer hereunder.  In addition to Licensor’s obligations described herein, during the Warranty Period, Licensor shall provide the following without additional charge to Customer:

28.1 Respond to defects or malfunctions in the Product identified by Customer within four (4) hours after Customer has notified Licensor of such problems; provided, however, that Customer notifies Licensor during the Support Hours (as further described herein).  Licensor shall use its best efforts to correct any such defects or malfunctions or provide a work around solution until corrected.

28.2 Provide to Customer no later than five (5) days after general release or general announcement, copies of the Product and documentation revised to reflect any new releases, upgrades, modifications, and enhancements to the Product made by Licensor and supplied to other licensees of the Product, including, without limitation, modifications to the Product which can increase the speed, efficiency, or base of operation of the Product or add additional capabilities to or otherwise improve the functions of the Product.

28.3 Unless otherwise set forth on the applicable Exhibit A, between the hours of 7:00 a.m. and 7:00 p.m., Eastern Standard Time, Monday through Friday (the "Support Hours"), provide to Customer all reasonably necessary telephone or written consultation requested by Customer in connection with its use and operation of the Product or any problems therewith.

28.4 In the event Licensor requests any Product dumps, tapes, or any other documentation from Customer required by Licensor to resolve a reported problem, such documentation shall be forwarded by overnight courier at Licensor's expense.

29. Product Maintenance.  Licensor shall provide technical support and maintenance services (collectively, “Product Maintenance”) as set forth on the applicable Exhibit A for the maintenance fees set forth therein, together with all new releases, upgrades, modifications, and enhancements to the Product.

29.1 Licensor warrants that it shall make Product Maintenance available for a period of at least  three (3) years from the date of acceptance of the Product by Customer or for as long as Licensor is offering maintenance and/or support services for the Product to other customers of Licensor, whichever period is longer.

29.2 In no event shall there be any increases to the annual maintenance fees described in the applicable Exhibit A.  Unless otherwise specified in the applicable Exhibit A, Product Maintenance shall be subscribed for one (1) year periods.

29.3 Customer, at its sole option, may acquire or cancel Product Maintenance at any time and Customer shall have no obligation to pay maintenance fees for any annual period if Customer has notified Licensor that it desires to cancel Product Maintenance prior to the commencement of such annual period.  Further, Customer, upon cancellation and subsequent re-subscription of Product Maintenance, shall not be required to pay any fees or penalties for the period that the applicable Product was not under Product Maintenance as a pre-requisite for re-subscription of Product Maintenance.  Cancellation of Product Maintenance by Customer will not affect any other provisions of this Agreement, including, without limitation, Customer’s right to use the Product. 

29.4 In addition to all other rights and remedies available to Customer hereunder, if, during the Warranty Period, and thereafter, at any time during which Customer is subscribing for Product Maintenance, Licensor fails to make any and all adjustments, repairs, and replacements necessary to cause the Product to perform in accordance with the Product’s documentation within forty-eight (48) hours after Customer has notified Licensor of the need to provide such services (provided that Customer has notified Licensor during the Support Hours), Licensor will pay to Customer an amount equal to five percent (5%) of the annual maintenance fees payable hereunder with respect to the Product at the time such default occurs (which, during the Warranty Period, shall be deemed to be an annual maintenance fee equal to the maintenance fee payable during the first year of Product Maintenance after the Warranty Period has expired).

30. Non-Disclosure of Confidential Information.  The parties acknowledge that each party may be exposed to or acquire communication or data of the other party that is confidential, privileged communication not intended to be disclosed to third parties. 

30.1 Meaning of Confidential Information.  For the purposes of this Agreement, the term “Confidential Information” shall mean all information and documentation of a party that:  (a) has been marked "confidential" or with words of similar meaning, at the time of disclosure by such party; (b) if disclosed orally or not marked "confidential" or with words of similar meaning, was subsequently summarized in writing by such party and marked “confidential” or with words of similar meaning; (c) any Confidential Information derived from information of a party; or, (d) with respect to information and documentation of Customer, whether marked “Confidential” or not, consists of Customer’s information and documentation included within any of the following categories:  (i) policyholder, payroll account, agent, customer, member, supplier, or contractor lists; (ii) policyholder, payroll account, agent, customer, member, supplier, or contractor information; (iii) information regarding business plans (strategic and tactical) and operations (including performance); (iv) information regarding administrative, financial, or marketing activities; (v) pricing information; (vi) personnel information; (vii) products and/or and services offerings (including specifications and designs); or, (viii) processes (e.g., technical, logistical, and engineering).  The term "Confidential Information" does not include any information or documentation that was: (a) already in the possession of the receiving party without an obligation of confidentiality; (b) developed independently by the receiving party as demonstrated by the receiving party, without violating the disclosing party’s proprietary rights; (c) obtained from a source other than  the disclosing party without an obligation of confidentiality; or, (d) publicly available when received, or thereafter became publicly available (other than through any unauthorized disclosure by, through or on behalf of,  the receiving party).

30.2 Obligation of Confidentiality.  The parties agree to hold all Confidential Information in strict confidence and not to copy, reproduce, sell, transfer, or otherwise dispose of, give or disclose such Confidential Information to third parties other than employees, agents, or subcontractors of such party who have a need to know in connection with this Agreement or to use such Confidential Information for any purposes whatsoever other than the performance of this Agreement.  Each party agrees to advise its respective employees, agents, and subcontractors of their obligations of confidentiality hereunder and require the same to keep such information confidential.

30.3 Ownership of Confidential Information.  Unless otherwise agreed to by the parties in writing, the Confidential Information of the disclosing party will be and remain the property of such party.

30.4 Cooperation to Prevent Disclosure of Confidential Information. Each party shall use its best efforts to assist the other party in identifying and preventing any unauthorized use or disclosure of any Confidential Information. Without limitation of the foregoing, each party shall advise the other party immediately in the event either party learns or has reason to believe that any person who has had access to Confidential Information has violated or intends to violate the terms of this Agreement and each party will cooperate with the other party in seeking injunctive or other equitable relief against any such person.

30.5 Remedies for Breach of Obligation of Confidentiality. Each party acknowledges that the breach of its obligation of confidentiality may give rise to irreparable injury to the other party, which damage may be inadequately compensable in the form of monetary damages.  Accordingly, each party may seek and obtain injunctive relief against the breach or threatened breach of the foregoing undertakings, in addition to any other legal remedies which may be available, to include, at the sole election of the receiving party, the immediate termination, without penalty to the same, of this Agreement in whole or in part. 

30.6 The provisions of this Section shall survive the termination of this Agreement. 

31. Surrender of Confidential Information Upon Termination.  Upon termination of this Agreement, each party shall immediately return to the other party all copies, in whatever form, of any and all Confidential Information received from the other party, or created or received by a party on behalf of the other party, which are in such party’s possession, custody, or control. 

32. Proprietary Rights Indemnification.  Licensor agrees to indemnify, defend, and hold Customer, its officers, directors, agents, and employees (each, an “Indemnitee” and collectively, the “Indemnitees”) harmless from and against any and all liabilities, damages, losses, expenses, claims, demands, suits, fines, or judgments (collectively “Claims”), including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, arising out of a claim that the Product infringes or misappropriates any United States or foreign patent, copyright, trade secret, trademark, or other proprietary right.  In the event that Licensor is enjoined from delivering either preliminary or permanently, or continuing to license to Customer, the Product and such injunction is not dissolved within thirty (30) days, or in the event that Customer is adjudged, in any final order of a court of competent jurisdiction from which no appeal is taken, to have infringed upon or misappropriated any patent, copyright, trade secret, trademark, or other proprietary right in the use of the Product, then Licensor shall, at its expense: (a) obtain for Customer the right to continue using such Product; (b) replace or modify such Product so that it does not infringe upon or misappropriate such proprietary right and is free to be delivered to and used by Customer; or, (c) in the event that Licensor is unable or determines, in its reasonable judgment, that it is commercially unreasonable to do either of the aforementioned, Licensor shall recover such Product from Customer, in which event in addition to the foregoing indemnification: (i) the license of such Product shall be void as between Licensor and Customer as of the date Licensor retakes possession; and, (ii) Licensor shall reimburse to Customer the full cost for such Product and shall, if applicable, cancel Customer’s then current maintenance service, if any, for such Product so returned and issue to Customer a prorated refund of any maintenance fees paid, if any, to Licensor with respect to such Product.

33. Indemnification Procedures.  Promptly after receipt by Customer of a threat of any action, or a notice of the commencement, or filing of any action against Customer or any Customer Indemnitee, Customer shall give notice thereof to Licensor, provided that failure to give or delay in giving such notice to Licensor shall not relieve Licensor of any liability it may have to Customer or any Customer Indemnitee except to the extent that Licensor demonstrates that the defense of such action is prejudiced thereby.  Customer shall not independently defend or respond to any such claim; provided, however, that: (a) Customer may defend or respond to any such claim, at Licensor's expense, if Customer’s counsel determines, in its sole discretion, that such defense or response is necessary to preclude a default judgment from being entered against Customer; and, (b) Customer shall have the right, at its own expense, to monitor Licensor's defense of any such claim.  Licensor shall have sole control of the defense and of all negotiations for settlement of such action.  At Licensor’s request, Customer shall cooperate with Licensor in defending or settling any such action; provided, however, that Licensor shall reimburse Customer for all reasonable out-of-pocket costs incurred by Customer (including, without limitation, reasonable attorneys’ fees and expenses) in providing such cooperation.  

34. Limitation of Liability.  NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY INDIRECT, SPECIAL, AND/OR CONSEQUENTIAL DAMAGES, ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE FOREGOING EXCULPATION OF LIABILITY SHALL NOT APPLY WITH RESPECT TO DAMAGES INCURRED AS A RESULT OF THE GROSS NEGLIGENCE OR WILFULL MISCONDUCT OF A PARTY.  A PARTY SHALL BE LIABLE TO THE OTHER FOR ANY DIRECT DAMAGES ARISING OUT OF OR RELATING TO ITS PERFORMANCE OR FAILURE TO PERFORM UNDER THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE LIABILITY OF A PARTY, WHETHER BASED ON AN ACTION OR CLAIM IN CONTRACT, EQUITY, NEGLIGENCE, TORT, OR OTHERWISE FOR ALL EVENTS, ACTS, OR OMISSIONS UNDER THIS AGREEMENT SHALL NOT EXCEED THE FEES PAID OR PAYABLE UNDER THIS AGREEMENT, AND PROVIDED, FURTHER, THAT THE FOREGOING LIMITATION SHALL NOT APPLY TO: (A) A PARTY’S OBLIGATIONS OF INDEMNIFICATION, AS FURTHER DESCRIBED IN THIS AGREEMENT; (B) DAMAGES CAUSED BY A PARTY’S GROSS NEGLIGENCE OR WILFULL MISCONDUCT; OR, (C) A PARTY’S BREACH OF ITS OBLIGATIONS OF CONFIDENTIALITY, AS FURTHER DESCRIBED IN THIS AGREEMENT.  This Section shall survive the termination of this Agreement.
35. Insurance.
35.1 Licensor shall, at its own cost and expense, procure and maintain in full force and effect during the term of this Agreement, policies of insurance, of the type and in the minimum amount stated herein.  Such insurance, or associated riders, shall provide coverage relating to Licensor‘s obligation of indemnification further described herein.  Licensor shall provide Customer with a certificate of insurance evidencing the following coverage, and shall provide Customer with certificates of insurance evidencing renewal or substitution of such insurance thirty (30) days prior to the effective date of such renewal or substitution. 

	TYPE OF INSURANCE
	LIMIT OF LIABILITY

(Minimum Amounts)

	Comprehensive or Commercial General Liability and Third Party Property Damage
	$1,000,000 per occurrence, $2,000,000 aggregate




35.2 Customer shall be named as an additional insured in such policy which shall contain standard cross liability clauses.  Licensor shall cause the liability it assumed under this Agreement to be specifically insured under the contractual liability section of the liability insurance policies. The liability policy shall be primary without right of contribution from any insurance by Customer.  Such policies shall require that Customer be given not less than thirty (30) days prior written notice of any cancellation thereof or material change therein.

36. Escrow Agreement.   Licensor agrees to place in escrow with an escrow agent copies of the most current version of the source code for the applicable Product, including all updates, improvements, and enhancements thereof from time to time developed by Licensor necessary to internally support (i.e. maintain and / or repair) the Product for the benefit of Customer.  Licensor agrees that upon the occurrence of any event or circumstance which demonstrates with reasonable certainty the inability or unwillingness of Licensor to fulfill its obligations to Customer under this Agreement, Customer shall be able to obtain the source code of the then-current Product from the escrow agent.  The provisions of this Section shall survive the termination of this Agreement.

37. Export Restrictions. Customer acknowledges that the Product and all related technical information, documents and materials, are subject to export controls under the U.S. Export Administration Regulations.  Customer will: (a) comply strictly with all legal requirements established under those controls; (b) cooperate fully with Licensor in any official or unofficial audit or inspection that relates to these controls; and, (c) not export, re-export, divert or transfer, directly or indirectly, any such Product or related technical information, documents or materials to any country that is embargoed by Executive Order, unless Customer has obtained the prior written authorization of Licensor and the U.S. Commerce Department.
38. General.

38.1 Relationship between Customer and Licensor.  Licensor represents and warrants that it is an independent contractor with no authority to contract for Customer or in any way to bind or to commit Customer to any agreement of any kind or to assume any liabilities of any nature in the name of or on behalf of Customer.  Under no circumstances shall Licensor, or any of its staff, hold itself out as or be considered an agent employee, joint venture, or partner of Customer.  In recognition of Licensor’s status as independent contractor, Customer shall carry no Workers’ Compensation insurance or any health or accident insurance to cover Licensor or Licensor’s agents or staff.  Customer shall not pay any contributions to Social Security, unemployment insurance, federal or state withholding taxes, any other applicable taxes whether federal, state, or local, nor provide any other contributions or benefits which might be expected in an employer-employee relationship.  Neither Licensor nor its staff, shall be eligible for, participate in, or accrue any direct or indirect benefit under any other compensation, benefit, or pension plan of Customer.

38.2 Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of New York and the federal laws of the United States of America.  Licensor hereby consents and submits to the jurisdiction and forum of the state and federal courts in the State of New York in all questions and controversies arising out of this Agreement.  Notwithstanding the foregoing, the parties agree that the Uniform Computer Information Transactions Act as enacted in Virginia, Va. Code §§ 59.1-501.1 et seq. (“UCITA”) or in any other Commonwealth or State of the United States shall not apply to this Agreement or any performance hereunder and the parties expressly opt-out of the applicability of UCITA to this Agreement.  

38.3 Compliance With Laws; Customer Policies and Procedures.  Both parties agree to comply with all applicable federal, state, and local laws, executive orders and regulations issued, where applicable.  Licensor shall comply with Customer policies and procedures where the same are posted, conveyed, or otherwise made available to Licensor.  Without limiting Licensor’s other obligations of indemnification herein, Licensor shall defend, indemnify, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or recoverable from Customer, on account of the failure of Licensor to perform its obligations imposed herein.

38.4 Advertising and Publicity.  Licensor shall not use the name of or refer to Customer directly or indirectly in any advertisement, news release, or professional or trade publication without prior written approval from Customer.  Licensor may include Customer on its customer lists and, upon notice and consent, such consent not to be unreasonably withheld, Licensor may use Customer as a reference.  This Section shall survive the termination of this Agreement.

38.5 No Waiver.  The failure of either party at any time to require performance by the other party of any provision of this Agreement shall in no way affect that party's right to enforce such provisions, nor shall the waiver by either party of any breach of any provision of this Agreement be taken or held to be a waiver of any further breach of the same provision.

38.6 Notices.  Any notice given pursuant to this Agreement shall be in writing and shall be given by personal service or by United States certified mail, return receipt requested, postage prepaid to the addresses appearing at the end of this Agreement, or as changed through written notice to the other party.  Notice given by personal service shall be deemed effective on the date it is delivered to the addressee, and notice mailed shall be deemed effective on the third day following its placement in the mail addressed to the addressee.

38.7 Assignment of Agreement.  This Agreement and the obligations of the parties hereunder are personal to the parties.  Neither party nor any successor, receiver, or assignee of a party shall directly or indirectly assign this Agreement or the rights or duties created by this Agreement, whether such assignment is effected in connection with a sale of a party's assets or stock or through merger, an insolvency proceeding or otherwise, without the prior written consent of the other party.

38.8 Cumulative Remedies.  All rights and remedies of Customer herein shall be in addition to all other rights and remedies available at law or in equity, including, without limitation, specific performance for the enforcement of this Agreement, and temporary and permanent injunctive relief.

38.9 Force Majeure.  Neither party shall be liable for delays or any failure to perform under this Agreement due to causes beyond its reasonable control.  Such delays include, but are not limited to, fire, explosion, flood or other natural catastrophe, governmental legislation, acts, orders, or regulation, strikes or labor difficulties, to the extent not occasioned by the fault or negligence of the delayed party.  Any such excuse for delay shall last only as long as the event remains beyond the reasonable control of the delayed party.  However, the delayed party shall use its best efforts to minimize the delays caused by any such event beyond its reasonable control.  The delayed party must notify the other party promptly upon the occurrence of any such event, or performance by the delayed party will not be considered excused pursuant to this Section, and inform the other party of its plans to resume performance.

38.10 Counterparts; Facsimile. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same Agreement.  The parties agree that a facsimile signature may substitute for and have the same legal effect as the original signature.

38.11 Severability.  In the event that any one or more of the provisions of this Agreement is determined by a court of competent jurisdiction to be invalid, unenforceable, or illegal, such invalidity, unenforceability, or illegality shall not affect any other provisions of this Agreement, and the Agreement shall be construed as if the challenged provision had never been contained herein.  The parties further agree that in the event such provision is an essential part of this Agreement, they will immediately begin negotiations for a suitable replacement provision.

38.12 Entire Agreement.  This Agreement and its attached exhibits, if any, constitute the entire agreement between the parties and supersede any and all previous representations, understandings, discussions, or agreements between Customer and Licensor as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by Customer and Licensor.  Customer and Licensor each acknowledge that it has had the opportunity to review this Agreement with its legal counsel.  From time to time, the parties hereto may execute one or more supplements as exhibits to this Agreement.  Such exhibits, when signed by a representative of each of the parties, shall be incorporated herein and references to particular exhibits herein shall apply to such supplemental exhibits.  Unless expressly provided for in the applicable exhibit, in the event of a conflict between the provisions contained in this Agreement and those contained in any exhibit to this Agreement, the provisions contained in the Agreement, as the case may be, shall prevail. 

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Effective Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Licensor”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	CUSTOMER

[Notice Address]


	Attention:


EXHIBIT A-___
Description of Product

This Exhibit A – Description of Product shall be incorporated in and governed by the terms of that certain Master Software License Agreement by and between [CUSTOMER NAME] (“Customer”) and [OTHER PARTY NAME] (“Licensor”) dated [Effective Date], as amended (the “Agreement”). Unless expressly provided for in this Exhibit A, in the event of a conflict between the provisions contained in the Agreement and those contained in this Exhibit A, the provisions contained in the Agreement shall prevail.

1. Description of Product

2. Scheduled Delivery Date

3. Shipping Address

4. Designation of Site(s)

5. Designation of Device(s)

6. Number of Permitted Users

7. Number of Permitted Copies

8. License Fee(s)

9. Training Fee(s)

10. Alternate Warranty Period (if applicable)

11. Additional Maintenance Services (if applicable)

12. Maintenance Fee(s)

13. Functional Specifications

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Start Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Licensor”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
FOR REFERENCE ONLY
	Name: 
FOR REFERENCE ONLY

	
	

	Title:
FOR REFERENCE ONLY
	Title: 
FOR REFERENCE ONLY

	
	

	Date:

	Date:


	
	


EXHIBIT B.___

ESCROW AGREEMENT

[Note: This escrow agreement can be used in place of the escrow provision described in the Master Software License Agreement.]

This agreement ("Escrow Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [Customer Name] ("Customer”); [Other Party Name] ("Licensor"); and, [Other Party Name] (“Escrow Agent”). Capitalized terms not otherwise defined herein shall have the meanings set forth in the License Agreement (further described herein) and the corresponding Exhibit A.

RECITALS

WHEREAS, Licensor and Customer have entered into a software license agreement (the "License Agreement") dated [Effective Date of Master], a copy of which is appended hereto and made a part hereof, pursuant to which Licensor has licensed to Customer certain Software, including all updates, improvements, and enhancements thereof from time to time developed by Licensor, and all Documentation developed by Licensor (hereinafter collectively referred to as the "Product"); and,
WHEREAS, Licensor and Customer agree that upon the occurrence of certain events described further herein, Customer shall be able to obtain the source code and materials and all revisions relating to the applicable Product, and accordingly, Licensor agrees to delivery said source code and materials to the Escrow Agent.
NOW THEREFORE, In consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, Licensor, Customer, and Escrow Agent hereby agree as follows:

39. Deposits.  The Escrow Agent, as a safekeeping (escrow) agent, agrees to accept from Licensor the source code and materials (as more fully described in the applicable Exhibit A hereto) and revisions thereof.  The Escrow Agent will issue to Licensor a receipt for the source code and materials upon delivery. The source code and materials held by the Escrow Agent shall remain the exclusive property of Licensor, and the Escrow Agent shall not use the source code and materials or disclose the same to any third party except as specifically provided for herein. The Escrow Agent will hold the source code and materials in safekeeping at its offices described herein unless and until the Escrow Agent receives notice pursuant to the terms of this Agreement that the Escrow Agent is to deliver the source code and materials to Customer or Licensor, in which case the Escrow Agent shall deliver the source code and materials to the party identified therein, subject, however, to the provisions of this Escrow Agreement.

40. Representations of Licensor to Customer.  Licensor represents and warrants that:

40.1 the source code and materials delivered to the Escrow Agent is in a form suitable for reproduction by computer and/or photocopy equipment, and consists of a full source language statement of the program or programs comprising the Product and complete program maintenance documentation, including all flow charts, schematics and annotations which comprise the precoding detailed design specifications, and all other material necessary to allow a reasonably skilled third party programmer or analyst to maintain or enhance the Product without the help of any other person or reference to any other material; and,

40.2 Licensor will promptly supplement the source code and materials delivered hereunder with all revisions, corrections, enhancements, or other changes so that the source code and materials constitutes a human‑readable program for the current release of the Product. 

41. Default.

41.1 Events of Default.  The Licensor shall be deemed to be in default of its responsibilities to Customer if:

41.1.1 Licensor is unable, at any time during the warranty period specified in the License Agreement, to correct any malfunction, defect, or non‑conformity in any Product which prevents such Product from functioning in accordance with the applicable specifications, documentation, performance criteria, and other warranties and descriptions provided in the License Agreement, within seven (7) business days after Customer's notification to Licensor specifying in reasonable detail in what respects the Product fails to conform;

41.1.2 Licensor is unable to discharge any of its maintenance obligations with respect to any Product in accordance with the warranties or other standards for such maintenance set forth in any software maintenance agreement from time to time in effect between Licensor and Customer, within seven (7) business days after Customer's notification specifying in reasonable detail in what respects the Product is not properly being maintained;

41.1.3 the sale, assignment, or other transfer by Licensor, without the prior written consent of Customer, of such of Licensor's rights in the Product as would prevent Licensor from the discharge of its obligations with respect to the performance of the Product under the License Agreement during the warranty period specified therein, or from the discharge of its maintenance obligations with respect to the Product under any software maintenance agreement from time to time in effect between Licensor and Customer, unless such sale, assignment, or transfer is expressly permitted by the provisions of the License Agreement; or,

41.1.4 Licensor becomes insolvent, makes a general assignment for the benefit of creditors, files a voluntary petition of bankruptcy, suffers or permits the appointment of a receiver for its business or assets, becomes subject to any proceeding under any bankruptcy or insolvency law whether domestic or foreign, or has wound up or liquidated its business voluntarily or otherwise, and Customer has compelling reasons to believe that such event(s) will cause Licensor to fail to meet its warranty and maintenance obligations in the foreseeable future.

41.2 Notice of Default.  Customer shall give written notice (the "Notice of Default") to the Escrow Agent of any default by Licensor. The Notice of Default shall at the minimum: (a) be labeled "Notice of Default"; (b) identify the License Agreement and this Escrow Agreement; (c) specify the nature of the default; (d) identify the source code and materials with specificity; and, (e) demand the delivery of the source code and materials to Customer.  Upon receipt of the Notice of Default, the Escrow Agent shall send a copy thereof to Licensor by certified or registered mail, postage prepaid, return receipt requested. If Licensor desires to dispute the Notice of Default, Licensor shall, within ten (10) days after the receipt of the copy of the Notice of Default from the Escrow Agent, deliver to the Escrow Agent a sworn statement (the "Affidavit'') saying that no default has occurred, whereupon the provisions of Section 5 hereof will become applicable. If the Escrow Agent receives the Affidavit within said ten (10) days, the Escrow Agent shall send a copy thereof to Customer by certified or registered mail, return receipt requested, and the Escrow Agent shall continue to hold the source code and materials in accordance with this Escrow Agreement. If the Escrow Agent does not receive the Affidavit within said ten (10) days, the Escrow Agent is authorized and directed to deliver the source code and materials to Customer. 

42. Notice of Termination.  Upon the termination of the License Agreement, Licensor may obtain the return of the source code and materials by furnishing written notice of the termination, agreed to by authorized signature of Customer.
43. Disputes.
43.1 In the event that Licensor files the Affidavit with the Escrow Agent in the matter and within the time period set forth in Section 3.2 hereof, or if Customer shall fail to agree that the License has been terminated, the Escrow Agent shall not release the source code and materials to either party except in accordance with: (a) a final decision of the arbitration panel as hereinafter provided; or, (b) receipt of an agreement with authorized and notarized signatures of both Licensor and Customer, authorizing the release of the source code and materials to one of the parties hereto. 

43.2 Disputes arising under this Escrow Agreement shall be referred immediately to, and settled by, binding arbitration. The arbitration panel shall consist of three persons. Each of the parties hereto shall appoint one arbitrator, and the two arbitrators thereby appointed shall select a third arbitrator. The arbitration shall be conducted in a city and place mutually agreed to by the parties for, if there is no agreement, by the arbitration panel) in accordance with the rules of the American Arbitration Association. The Escrow Agent shall give prompt effect to any authenticated arbitration award, notwithstanding the right of either party to seek, in any court having jurisdiction thereof, enforcement or a stay of any award rendered by the arbitrators. This Agreement shall be governed by, and construed in accordance with, the laws of the State in which the Escrow Agent's office is located. 

44. Payment to Escrow Agent.  As payment for its services hereunder, the Escrow Agent shall receive a fee in an amount agreed to by Licensor and Escrow Agent.  Customer has no obligation to pay any fees for the services of the Escrow Agent. 

45. Termination.  This Escrow Agreement shall terminate on the delivery of the source code and materials to either party in accordance with the terms of this Agreement. 

46. Waiver, Amendment, or Modification; Severability.  This Escrow Agreement shall not be waived, amended, or modified except by the written agreement of all the parties hereto. Any invalidity in whole or in part, of any provision of this Escrow Agreement shall not affect the validity of any other of its provisions. 

47. Notices.  All notices required to be given hereunder shall be in writing and shall be given by certified or registered mail, return receipt requested, to the parties at their respective addresses herein.

48. Limitation on Escrow Agent's Responsibility and Liability.

48.1 The Escrow Agent shall not be obligated or required to examine or inspect the source code and materials. The Escrow Agent's obligation for safekeeping shall be limited to providing the same degree of care for the source code and materials as it maintains for its valuable documents and those of its customers lodged in the same location with appropriate atmosphere or other safeguards. However, the parties agree and acknowledge that the Escrow Agent shall not be responsible for any loss or damage to any of the source code and materials due to changes in such atmospheric conditions (including, but not limited to, failure of the air conditioning system), unless such changes are approximately caused by the gross negligence or malfeasance of the Escrow Agent.
48.2 The Escrow Agent shall be protected in acting upon any written notice, request, waiver, consent, receipt, or other paper or document furnished to it, not only in assuming its due execution and the validity and effectiveness of its provisions but also as to the truth and acceptability of any information therein contained, which it in good faith believes to be genuine and what is purports to be.
48.3 In no event shall the Escrow Agent be liable for any act or failure to act under the provisions of this Escrow Agreement except where its acts are the result of its gross negligence or malfeasance. The Escrow Agent shall have no duties except those which are expressly set forth herein, and it shall not be bound by any notice of a claim, or demand with respect thereto, or any waiver, modification' amendment, termination, or recission of this Escrow Agreement, unless in writing received by it, and, if its duties herein are affected, unless it shall have given its prior written consent thereto. 

48.4 The parties to this Agreement hereby jointly and severally indemnify the Escrow Agent against any loss, liability, or damage (other than any caused by the gross negligence or malfeasance of the Escrow Agent) including reasonable costs of litigation and counsel fees, arising from and in connection with the performance of its duties under this Agreement.

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Effective Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Licensor”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	CUSTOMER

[Notice Address]


	Attention:

	
	[OTHER PARTY NAME]

(“Escrow Agent”)



	
	

	
	By:  ________________________________________ 

	
	

	
	Name:
[Other Party Signatory Name]

	
	

	
	Title:
[Other Party Signatory Title]     

	
	

	
	Date:

	
	

	
	

	
	Address for Notice:

	
	Attention:


MASTER TALENT SERVICES AGREEMENT [BUREAU – AGENCY]
This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [CUSTOMER NAME] (“Customer”), with its principal place of business located at [Customer Address], and [OTHER PARTY NAME] (“Agency”), with its principal place of business located at [Other Party Address].

RECITALS

WHEREAS, Agency has experience and expertise in the business of seeking out and providing professional talent (the “Services,” as further described herein) to perform certain entertainment, speaking, or training events (the “Event”);

WHEREAS, Customer desires to have Agency provide such Services to Customer;

WHEREAS, Agency acknowledges the importance to Customer of the Services and the Event;

WHERESA, Agency acknowledges that non-performance of the Event may result in the loss of revenue to Customer and may impact the credibility of Customer;
WHEREAS, Agency desires to supply the Services to Customer on the terms and conditions contained herein.

NOW THEREFORE, in consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, Agency and Customer hereby agree as follows:

49. Agency Services.  Agency agrees to provide, in accordance with the terms of this Agreement, an individual or individuals (the “Talent”), as the case may be, with specific qualifications and to perform the Event on the Event Date as set forth on an Exhibit A (sequentially numbered) in the form of the Exhibit A attached hereto or in other statements of work containing substantially similar information and identified as an Exhibit A (the "Services").  The Talent shall be provided at a location designated by Customer in an applicable Exhibit A.

49.1 Nothing herein shall be deemed to preclude Customer from retaining the services of other persons or entities undertaking the same or similar functions as those undertaken by Agency hereunder.
49.2 Other than subcontracting to the Talent or co-brokering relationships, Agency shall not enter into any subcontracts for the performance of the Services, or assign or transfer any of its rights or obligations under this Agreement, without Customer’s prior written consent and any attempt to do so shall be void and without further effect.  Customer’s consent to Agency’s right to subcontract any of the Services shall not relieve Agency of any of its duties or obligations under this Agreement, and Agency shall indemnify and hold Customer harmless from any payment required to be paid to any such subcontractors.

50. Engagement of Talent. Customer acknowledges and agrees that the engagement of Talent by Agency is contingent upon Agency obtaining a formalized agreement from Talent to perform the Event.  Upon execution of an Exhibit A and unless otherwise previously agreed by Customer in writing, Agency shall immediately obtain Talent and notify Customer within five (5) business days as to whether Talent has agreed to perform the Event and whether Talent has accepted a formalized agreement with Agency (collectively, such agreement and acceptance shall be known as the “Acceptance”).  Agency shall provide reasonable documentation to Customer to evidence that the Acceptance has been obtained.

50.1 Terms and Conditions to Be Contained in Agency Agreement with Talent.  Agency agrees to include the following terms and conditions on behalf of Customer in Agency’s agreement with Talent to perform the Event.  Agency shall ensure that Talent is made fully aware of Agency’s obligation of confidentiality as further described herein and that Talent agrees to hold any such protected materials with the same level of confidence as Agency.  In the event that the Talent does not perform his / her obligations of indemnification as further described below, Agency will perform the applicable indemnification obligations on behalf of Talent to Customer.

50.1.1 Responsibility for Accuracy. Talent shall assume full responsibility for the accuracy of information that Talent is presenting. Should Talent later discover inaccuracies in his / her presentation, Talent shall inform Client and promptly provide the necessary corrections.

50.1.2 Intellectual Property.
50.1.2.1 Intellectual Property Previously Developed by Talent.  Client acknowledges that Talent may use material that has been previously developed by Talent (collectively and individually, the “Pre-existing Materials”) and that the same shall remain the sole and exclusive property of Talent.  
50.1.2.2 Derivative Works of Pre-existing Materials.  Unless otherwise specified in an Engagement Addendum, Talent hereby grants to Client the irrevocable, perpetual, non-exclusive, worldwide, royalty-free right and license to use, execute, reproduce, display, perform, distribute copies of and prepare derivative works based upon such Pre-existing Materials and any derivative works thereof solely for the internal business purposes of Client. 

50.1.2.3 Development of Work Product on Behalf of Client.  Where Talent develops or creates material at the specific request of Client (collectively and individually, the “Work Product”), Talent agrees that all such Work Product shall be and remain the sole property of Client and its assigns.  Except as specifically set forth in writing and signed by Talent and Client, Talent agrees that Client shall have all copyright and patent rights with respect to any Work Product developed or created under an Engagement Addendum.
50.1.2.4 Intellectual Property. Excluding Work Product, Talent represents and warrants that his / her materials will be his or her sole and original creation, or, if not original, that such materials do not infringe or violate any other person’s or entity’s copyright, trademark, patent, or other intellectual property rights.  Talent further warrants that if he / she is including non-original work in Talent’s materials, that he / she has secured the permission of the intellectual property owner to use and incorporate the intellectual property in Talent’s materials. For that part or parts of his / her materials which includes another’s intellectual property, Talent shall clearly identify such work and note that the necessary permission has been obtained. Talent shall further identify the source of information or data included in his/her materials that is available in the public domain, and to the extent practicable, include instructions for how such information can be obtained (e.g., government agency’s web site address).  Talent agrees to indemnify Client in the event of any claims, rights of action, and judgments of infringement.
50.1.3 Non-Disclosure.  Talent agrees to hold and protect as confidential, any information regarding Client revealed at the Event, provided that such information, where disclosed orally or not, was indicated as “confidential” or with words of similar meaning.

50.1.4 Promotion.  At the sole election of Client, Client shall promote the Talent for purposes of the Event.  Unless otherwise indicated in the Engagement Addendum, such promotion shall allow Client the option to take still photographs of Talent during the Event that may be used for Client publicity or Client publications in print or electronic format, as Client deems necessary.

50.1.5 Merchandising.  Talent shall not sell or promote any particular product or service at any time during the Event without the prior written approval of Client.

50.1.6 No Right of Termination.  Talent acknowledges and agrees that Talent shall have no right of termination of an Engagement Addendum for the sole reason of receiving a more lucrative offer.
50.1.7 Attire.  Unless otherwise indicated in the Engagement Addendum, Talent shall wear appropriate business attire during the Event.
51. Performance; Term and Termination; Time is of the Essence. This Agreement and any Exhibit A is legally binding as of the Effective Date, and, unless terminated as provided herein, shall continue until terminated by Customer.  Time is of the essence of this Agreement and of each Exhibit A.
51.1 Termination by Customer.

51.1.1 Termination of Agreement.  Subject to the obligations of Customer to perform any then-current Exhibit A, Customer may terminate this Agreement, in whole or in part, at any time for any reason upon written notice to Agency.  
51.1.2 Termination Based on Non-Acceptance by Talent.  In the case that Acceptance not been obtained by Agency and demonstrated to Customer within the timeframe further described herein, Customer shall have the right to immediately terminate the applicable Exhibit A without liability.

51.1.3 Termination for Convenience.  Customer shall have the right to terminate an Exhibit A prior to the Notice Period, which shall be a period of ninety (90) days unless otherwise specified in an Exhibit A, without liability.  Should Customer terminate an Exhibit A following the Notice Period, Customer shall pay to Agency as liquidated damages, and not as a penalty, ten percent (10%) of the Fee.

51.1.3.1 Re-Booking.  In the event that Customer agrees, within ten (10) business days of Customer’s termination for convenience, to re-book Talent within a one (1) calendar year period from the date of such termination, Customer shall not be required to pay liquidated damages resulting from Customer’s termination for convenience.   

51.1.4 Failure to Perform.  Unless otherwise appropriately terminated as further provided herein, where Customer cancels, or fails or refuses to perform an Exhibit A, Customer shall be responsible to pay the Fee to Agency.

51.2 Performance; Termination by Agency.

51.2.1 Delay by Talent.  Where Talent is delayed on the Event Date and Talent does not perform the Event at the time indicated on the Exhibit A, but later performs the Event on the Event Date, the Event will be considered to have been completed.  In such case, Customer shall pay the Fee to Agency subject to a ten percent (10%) holdback, as liquidated damages, and not as a penalty.

51.2.2 Termination for Convenience; Cancellation; Failure to Perform.  Should Agency or Talent terminate or cancel an Exhibit A prior to the Notice Period, Agency shall: (1) immediately refund to Customer any amount of Fee already paid; and, (2) immediately pay to Customer as liquidated damages, and not as a penalty, fifty percent (50%) of the Fee.  Should Agency or Talent terminate, cancel, or fail to perform an Exhibit A following the Notice Period, Agency shall: (1) immediately refund to Customer any amount of Fee already paid; and, (2) immediately pay to Customer as liquidated damages, and not as a penalty, one hundred percent (100%) of the Fee.

51.2.2.1 Comparable Talent.  Where Agency terminates, cancels, or fails or refuses to perform an Exhibit A, at the sole election of Customer, Customer shall have the right to request Agency to obtain comparable Talent that is acceptable to Customer.  In such event that Agency does obtain acceptable comparable Talent, Customer shall forfeit any liquidated damages due Customer from Agency for the applicable Exhibit A, and Agency shall be due the lesser of the Fee specified in the Exhibit A or the adjusted Fee for the comparable Talent.

52. Customer Resources.  Commencing on the Event Date and Event Time described in the applicable Exhibit A and continuing for the duration of the Event, Customer shall provide to Agency, at no charge to Agency, subject to Agency’s obligations regarding the use of Customer resources as further described herein, the resources (collectively and individually, the “Customer Resources”) described in the applicable Exhibit A.  Any other such equipment or resources required by the Talent that have not been specified in an Exhibit A as to be provided by Customer shall be provided by Agency or Talent at the expense of same.

52.1 Use of Customer Resources.  Agency shall ensure that it, and the Talent, abides by the following.

52.1.1 Agency shall keep Customer Resources in good order, not commit or permit waste or damage to Customer Resources, and not use Customer Resources for any unlawful purpose or act.

52.1.2 If Customer determines that Agency or Talent is using the Customer Resources in a manner that unnecessarily increases Customer's costs, Customer shall give notice of such increase to Agency and Agency shall promptly take measures to reduce such increased costs.  If Agency fails to eliminate such increased costs, Agency shall reimburse Customer for such costs, at Customer's request.

52.1.3 Agency shall not make any improvements or changes to Customer Resources without Customer's express, written approval.  Any permanent improvements or changes shall become the property of Customer.

52.1.4 Use of Customer Resources by Agency does not constitute a leasehold or ownership interest in favor of Agency.  When Customer Resources are no longer required for performance of the Event, Agency shall return Customer Resources to Customer in substantially the same condition as when Agency began using Customer Resources, ordinary wear and tear excepted.  

53. Fees and Billing Procedures.  Unless otherwise specified in an Exhibit A, on the terms and conditions contained herein, Customer agrees to pay Agency for the Services in accordance with the Fee set forth in the applicable Exhibit A.  

53.1 Deposit Due Upon Acceptance.  Upon Acceptance and within thirty (30) days of receipt of Agency’s invoice, Customer shall pay to Agency a deposit equal to twenty-five percent (25%) of the Fee identified on the applicable Exhibit A.  In no case shall such fee be due where materials, if so specified in an Exhibit A, have not been provided to Customer.

53.2 Final Payment.  Following the Event and upon receipt of Agency’s invoice, Customer shall pay to Agency the remaining seventy-five percent (75%) of the Fee identified on the applicable Exhibit A.  Where materials, if so specified in an Exhibit A, have not been provided to Customer prior to or during the Event, Customer shall be entitled to hold back, as liquidated damages and not as a penalty, ten percent (10%) of the Fee.  

53.3 Travel and Expenses for Talent.  As further described in an Exhibit A, Customer agrees to reimburse all of Talent’s travel and expenses for air transportation, ground transportation, one night’s accommodations, one day’s meals, and any other reasonable expenses made necessary by the Talent’s trip to, presence in, or trip from the Event.  Unless otherwise specified in an Exhibit A, Customer shall be responsible for arranging accommodations and Talent shall be responsible for arranging transportation.

53.3.1 Documentation of Expenses.  Customer shall not be required to pay any travel and expenses where documentation of the expense (for example, via receipts) is not provided to Customer.

53.3.2 No Charges to Master Account.  In cases where Talent is performing an Event at a venue for which Customer has a “master account,” neither Talent nor Agency shall make any charges to Customer’s master account.  Any such charges made shall be immediately due and payable to Customer by Agency.

53.3.3 Travel and Expenses Buy-Outs.  For each applicable Exhibit A, Agency agrees to provide Customer with the option to “buy-out” the travel and expenses of Talent.

53.4 Time of Payment.  Any sum due Agency pursuant to an Exhibit A for Services performed which payment is not otherwise specified herein shall be due and payable thirty (30) days after receipt by Customer of an invoice from Agency.

53.5 Billing Procedures.  Unless otherwise provided for under an Exhibit A, Agency shall bill to Customer the sums due pursuant to an applicable Exhibit A by Agency’s invoice, which shall contain: (a) Customer purchase order number, if any, and invoice number; (b) Event; (c) Talent; (d) Fees due; (e) travel and expenses, if any; (f) discounts, if applicable; and, (g) total amount due.  Agency shall forward invoices in hardcopy format to:

Customer

[Billing Address]

53.6 Discounts.  For each calendar year, and beginning anew for each subsequent year, Customer shall be entitled to reduce the total amount due to Agency for an Exhibit A by the volume discount specified in the following table:

	Calendar Year Billing to Date
	Volume Discount

	< $20,000 
	No Volume Discount

	$20,000 - $40,000
	4%

	 $40,001 - $60,000
	6%

	 $60,001 - $100,000
	8%

	 > $100,000
	10%


53.7 No Additional Charges.  Except for the Fee described in an Exhibit A (as the same may be adjusted), travel and living expenses, if any, and changes in scope agreed upon in writing, Customer shall not be billed for, or be obligated to pay to Agency any charges, expenses, or other amounts for the Services, Talent, or otherwise.  Any expense items not specified herein or in an Exhibit A are expressly excluded, such as reproduction of handouts by Talent, slides, promotional pieces, buttons, promo kits, room service, phone calls, laundry, dry cleaning, in-room movies, and entertainment.
53.8 Credits.  Any credits or other amounts due to Customer from Agency pursuant to this Agreement or otherwise may be applied or offset by Customer against any amount required to be paid by Customer to Agency pursuant to any invoice rendered hereunder.  Any credits due to Customer from Agency pursuant to this Agreement, such as amounts paid by Customer to Agency in excess of amounts due to Agency, that are not so applied against Agency’s invoice for any reason shall be paid to Customer by Agency within thirty (30) days following Customer's written request for such payment.  This Section shall survive the termination of this Agreement.

53.9 Non-binding Terms.  Any terms and conditions that are typed, printed, or otherwise included in any Agency invoice rendered pursuant to this Agreement shall be deemed to be solely for the convenience of the parties.  No such term or condition shall be binding upon Customer, and no action by Customer (including, without limitation, the payment of any such invoice in whole or in part) shall be construed as binding Customer with respect to any such term or condition, unless the specific term or condition has been previously agreed to by Agency and Customer in writing, and is binding upon Customer with respect to such invoice by virtue of this Agreement or a binding amendment thereto.

53.10 Auditable Records; Dispute Resolution.  Agency shall maintain accurate records of all fees billable to, and payments made by, Customer in a format that will permit audit for a period of not less than three (3) years after payment has been rendered by Customer.  Agency agrees that such records will be available for audit by Customer or its agents in the event of a dispute between Customer and Agency concerning any billing rendered or amounts paid by Customer hereunder.  In the event Customer in good faith disputes any amount on any Agency invoice, Customer and Agency agree to use their best efforts to resolve such dispute within ninety (90) days after Customer provides written notification of the dispute to Agency.  Agency agrees to provide full supporting documentation concerning any disputed amount or invoice to Customer within thirty (30) days after Customer provides written notification of the dispute to Agency.  Provided that Customer has furnished written notification of the dispute to Agency within thirty (30) days after Customer received the disputed invoice, Customer shall have no obligation, during the ninety (90) day period specified above, to pay any amount that Customer reasonably disputes hereunder.  This Section shall survive the termination of this Agreement.

53.11 Taxes.  Agency represents and warrants that it (inclusive of the Talent), is an independent contractor for purposes of federal, state, and local employment taxes.  Agency agrees that Customer is not responsible to collect or withhold any federal, state, or local employment taxes, including, but not limited to, income tax withholding and social security contributions, for Agency, its employees, or the Talent.  Any and all taxes, interest or penalties, including, but not limited to, any federal, state, or local withholding or employment taxes, imposed, assessed, or levied as a result of this Agreement shall be paid or withheld by Agency or, if assessed against and paid by Customer, shall be reimbursed by Agency upon demand by Customer.

53.11.1 Performance Outside of the United States of America and Territories.  Provided that Talent’s performance occurs outside of the United States of America and its territories, if any gross receipts or sales taxes, any value-added taxes, or any other applicable taxes (excluding income taxes) are payable by Agency and / or Talent, Customer agrees to reasonably assist Agency in securing an exemption for the amount of taxes due or shall pay such taxes on behalf of Agency and / or Talent.

54. Ownership of Proprietary Rights.  Unless otherwise specified in an Exhibit A, Customer shall have the irrevocable, perpetual, non-exclusive, worldwide, royalty-free right and license to use, execute, reproduce, display, perform, distribute copies of and prepare derivative works based upon Talent’s material used in an Event solely for the internal business purposes of Customer.
55. Non-Disclosure of Confidential Information.  The parties acknowledge that each party may be exposed to or acquire communication or data of the other party that is confidential, privileged communication not intended to be disclosed to third parties.

55.1 Meaning of Confidential Information.  For the purposes of this Agreement, the term “Confidential Information” shall mean all information and documentation of a party that:  (a) has been marked "confidential" or with words of similar meaning, at the time of disclosure by such entity; (b) if disclosed orally or not marked "confidential" or with words of similar meaning, was subsequently summarized in writing by the disclosing entity and marked “confidential” or with words of similar meaning; (c) with respect to information and documentation of Customer, whether marked “Confidential” or not, consists of Customer information and documentation included within any of the following categories:  (i) policyholder, payroll account, agent, customer, supplier, or contractor lists; (ii) policyholder, payroll account, agent, customer, supplier, or contractor information; (iii) information regarding business plans (strategic and tactical) and operations (including performance); (iv) information regarding administrative, financial, or marketing activities; (v) pricing information; (vi) personnel information; (vii) products and/or and services offerings (including specifications and designs); (viii) processes (e.g., technical, logistical, and engineering); or, (viii) Talent under consideration or already selected by Customer ; or, (d) any Confidential Information derived from information of a party.  The term "Confidential Information" does not include any information or documentation that was: (a) already in the possession of the receiving entity without an obligation of confidentiality; (b) developed independently by the receiving entity, as demonstrated by the receiving entity, without violating the disclosing entity’s proprietary rights; (c) obtained from a source other than the disclosing entity without an obligation of confidentiality; or, (d) publicly available when received, or thereafter became publicly available (other than through any unauthorized disclosure by, through or on behalf of, the receiving entity).

55.2 Obligation of Confidentiality.  The parties agree to hold all Confidential Information in strict confidence and not to copy, reproduce, sell, transfer, or otherwise dispose of, give or disclose such Confidential Information to third parties other than employees, agents, or subcontractors of a party who have a need to know in connection with this Agreement or to use such Confidential Information for any purposes whatsoever other than the performance of this Agreement.  The parties agree to advise and require their respective employees, agents, and subcontractors of their obligations to keep such information confidential.

55.3 Cooperation to Prevent Disclosure of Confidential Information. Each party shall use its best efforts to assist the other party in identifying and preventing any unauthorized use or disclosure of any Confidential Information. Without limitation of the foregoing, each party shall advise the other party immediately in the event either party learns or has reason to believe that any person who has had access to Confidential Information has violated or intends to violate the terms of this Agreement and each party will cooperate with the other party in seeking injunctive or other equitable relief against any such person.

55.4 Remedies for Breach of Obligation of Confidentiality. Agency acknowledges that breach of Agency’s obligation of confidentiality may give rise to irreparable injury to Customer, which damage may be inadequately compensable in the form of monetary damages.  Accordingly, Customer may seek and obtain injunctive relief against the breach or threatened breach of the foregoing undertakings, in addition to any other legal remedies which may be available, to include, at the sole election of Customer, the immediate termination, without penalty to Customer, of this Agreement in whole or in part.

55.5 The provisions of this Section shall survive the termination of this Agreement.

56. Surrender of Materials upon Termination.  Upon termination of this Agreement: (a) in whole, Agency shall immediately return to Customer all copies, in whatever form, of any and all properties received from Customer, or created or received by Agency on behalf of Customer, which are in Agency's possession, custody, or control; or, (b) in part, unless otherwise directed by Customer in writing, Agency shall immediately return to Customer all copies, in whatever form, of any and all properties received from Customer, or created or received by Agency on behalf of Customer, which are in Agency's possession, custody, or control and which are related to the terminated portion of this Agreement.

57. Mutual Representations and Warranties.  Each of Customer and Agency represent and warrant that:

57.1 It is a corporation or association, as the case may be, duly incorporated or validly existing, and in good standing under the laws of its state of incorporation or association.

57.2 It has all requisite corporate power, financial capacity, and authority to execute, deliver, and perform its obligations under this Agreement.

57.3 This Agreement, when executed and delivered, shall be a valid and binding obligation of it enforceable in accordance with its terms.

57.4 It is duly licensed, authorized, or qualified to do business and is in good standing in every jurisdiction in which a license, authorization, or qualification is required for the ownership or leasing of its assets or the transaction of business of the character transacted by it, except where the failure to be so licensed, authorized, or qualified would not have a material adverse effect on its ability to fulfill its obligations under this Agreement.

57.5 The execution, delivery, and performance of this Agreement has been duly authorized by it and this Agreement constitutes the legal, valid, and binding agreement of it and is enforceable against it in accordance with its terms, except as the enforceability thereof may be limited by bankruptcy, insolvency, reorganizations, moratoriums, and similar laws affecting creditors' rights generally and by general equitable principles.

57.6 It shall comply with all applicable federal, state, local, international, or other laws and regulations applicable to the performance by it of its obligations under this Agreement and shall obtain all applicable permits and licenses required of it in connection with its obligations under this Agreement.

57.7 There is no outstanding litigation, arbitrated matter or other dispute to which it is a party which, if decided unfavorably to it, would reasonably be expected to have a potential or actual material adverse effect on its ability to fulfill its obligations under this Agreement.

58. Representations and Warranties by Agency.  Agency represents and warrants that:

58.1 Agency is possessed of superior knowledge with respect to the Services and is aware that Customer is relying on Agency’s skill and judgment in providing the Services to Customer.

58.2 Agency knows the particular purpose for which the Services are is required.

58.3 Agency has the experience and is qualified to perform the tasks involved with providing the Services in an efficient and timely manner.  The Services shall be performed in a competent and professional workmanlike manner and in accordance with the highest professional standards.  Agency acknowledges that Customer is relying on Agency's representation of its experience and expertise and that any substantial misrepresentation may result in damage to Customer.

59. General Indemnity.  Agency agrees to indemnify, defend, and hold Customer, its officers, directors, agents, and employees (each, an “Indemnitee” and collectively, the “Indemnitees”) harmless from and against any and all liabilities, damages, losses, expenses, claims, demands, suits, fines, or judgments (collectively “Claims”), including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, by reason of any Claim arising out of or relating to any act, error or omission, or misconduct of Agency, Talent, its officers, directors, agents, employees, and subcontractors, during the performance of this Agreement, including, without limitation, Claims arising out of or relating to: (a) a violation of federal, state, local, international, or other laws or regulations for the protection of persons or members of a protected class or category of persons; (b) sexual discrimination or harassment based upon any protected characteristic; (c) bodily injury (including death) or damage to tangible personal or real property; or, (d) breaches of any representations made under this Agreement; provided, however, that the foregoing indemnity shall not apply to the extent that the applicable Claim resulted from the acts or omissions of Customer, its officers, directors, agents, or employees.

60. Indemnification Procedures.  Promptly after receipt by Customer of a threat of any action, or a notice of the commencement, or filing of any action against Customer or any Customer Indemnitee, Customer shall give notice thereof to Agency, provided that failure to give or delay in giving such notice to Agency shall not relieve Agency of any liability it may have to Customer or any Customer Indemnitee except to the extent that Agency demonstrates that the defense of such action is prejudiced thereby.  Customer shall not independently defend or respond to any such claim; provided, however, that: (a) Customer may defend or respond to any such claim, at Agency's expense, if Customer’s counsel determines, in its sole discretion, that such defense or response is necessary to preclude a default judgment from being entered against Customer; and, (b) Customer shall have the right, at its own expense, to monitor Agency's defense of any such claim.  Agency shall have sole control of the defense and of all negotiations for settlement of such action.  At Agency’s request, Customer shall cooperate with Agency in defending or settling any such action; provided, however, that Agency shall reimburse Customer for all reasonable out-of-pocket costs incurred by Customer (including, without limitation, reasonable attorneys’ fees and expenses) in providing such cooperation.  

61. Limitation of Liability.  NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY INDIRECT, SPECIAL, AND/OR CONSEQUENTIAL DAMAGES, ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE FOREGOING EXCULPATION OF LIABILITY SHALL NOT APPLY WITH RESPECT TO DAMAGES INCURRED AS A RESULT OF THE GROSS NEGLIGENCE OR WILFULL MISCONDUCT OF A PARTY.  A PARTY SHALL BE LIABLE TO THE OTHER FOR ANY DIRECT DAMAGES ARISING OUT OF OR RELATING TO ITS PERFORMANCE OR FAILURE TO PERFORM UNDER THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE LIABILITY OF A PARTY, WHETHER BASED ON AN ACTION OR CLAIM IN CONTRACT, EQUITY, NEGLIGENCE, TORT, OR OTHERWISE FOR ALL EVENTS, ACTS, OR OMISSIONS UNDER THIS AGREEMENT SHALL NOT EXCEED THE FEES PAID OR PAYABLE UNDER THIS AGREEMENT, AND PROVIDED, FURTHER, THAT THE FOREGOING LIMITATION SHALL NOT APPLY TO: (A) A PARTY’S OBLIGATIONS OF INDEMNIFICATION, AS FURTHER DESCRIBED IN THIS AGREEMENT; (B) DAMAGES CAUSED BY A PARTY’S GROSS NEGLIGENCE OR WILFULL MISCONDUCT; OR, (C) A PARTY’S BREACH OF ITS OBLIGATIONS OF CONFIDENTIALITY, AS FURTHER DESCRIBED IN THIS AGREEMENT.  This Section shall survive the termination of this Agreement.

62. Insurance.
62.1 Agency shall, at its own cost and expense, procure and maintain in full force and effect during the term of this Agreement, policies of insurance, of the types and in the minimum amounts stated herein, with responsible insurance carriers duly qualified in those states (locations) where the Services or Event are to be performed, covering the operations of Agency and the Talent, pursuant to this Agreement.

	TYPES OF INSURANCE
	LIMITS OF LIABILITY

(Minimum Amounts)

	Comprehensive or Commercial General Liability (specifically including completed operations, equipment liability, contractor liability and contractual liability); Personal Injury (including bodily injury) and Third Party Property Damage.
	$1,000,000 per occurrence

$2,000,000 aggregate



	Excess Liability insurance
	$2,000,000 per occurrence

$2,000,000 aggregate

	Comprehensive or Business Automobile Liability (covering claims arising from all owned, hired and un-owned vehicles); Personal Injury (including bodily injury) and Third Party Property Damage.
	$500,000 per occurrence

	Workers' Compensation.
	Statutory limits.

	Employer’s Liability
	$500,000 per accident

	Professional Errors and Omissions Insurance
	$1,000,000 per occurrence

$1,000,000 aggregate


62.2 Customer shall be named as an additional insured in such policies which shall contain standard cross liability clauses.  Agency shall cause the liability it assumed under this Agreement to be specifically insured under the contractual liability section of the liability insurance policies. The liability policy shall be primary without right of contribution from any insurance by Customer.  Such policies shall require that Customer be given not less than thirty (30) days prior written notice of any cancellation thereof or material change therein. Customer shall have the right to request an adjustment of Limits of Liability for General Liability and Errors and Omissions Insurance as Agency’s exposure to Customer increases (i.e. if Agency’s annual payment is expected to be $2,000,000 then $1,000,000 limits are no longer adequate).

62.3 Agency shall provide Customer with certificates of insurance evidencing all of the above coverage, including all special requirements specifically noted above, and shall provide Customer with certificates of insurance evidencing renewal or substitution of such insurance thirty (30) days prior to the effective date of such renewal or substitution.

63. General.

63.1 Relationship between Customer and Agency.  Agency represents and warrants that it  and the Talent are independent contractors with no authority to contract for Customer or in any way to bind or to commit Customer to any agreement of any kind or to assume any liabilities of any nature in the name of or on behalf of Customer.  Under no circumstances shall Agency, any of its staff, if any, or the Talent hold itself out as or be considered an agent employee, joint venture, or partner of Customer.  In recognition of Agency’s and Talent’s status as independent contractor, Customer shall carry no Workers’ Compensation insurance or any health or accident insurance to cover Agency, Agency’s staff, if any, or the Talent.  Customer shall not pay any contributions to Social Security, unemployment insurance, federal or state withholding taxes, any other applicable taxes whether federal, state, or local, nor provide any other contributions or benefits which might be expected in an employer-employee relationship.  Neither Agency, its staff, if any, nor the Talent, shall be eligible for, participate in, or accrue any direct or indirect benefit under any other compensation, benefit, or pension plan of Customer.

63.2 Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the Commonwealth of Virginia and the federal laws of the United States of America.  Agency hereby consents and submits to the jurisdiction and forum of the state and federal courts in the Commonwealth of Virginia in all questions and controversies arising out of this Agreement.

63.3 Compliance With Laws; Customer Policies and Procedures.  Both parties agree to comply with all applicable federal, state, and local laws, executive orders and regulations issued, where applicable.  Agency shall comply, and shall cause its staff, if any, and the Talent to comply, with Customer policies and procedures where the same are posted, conveyed, or otherwise made available to Agency or Agency’s staff, if any, by Customer.  Without limiting Agency’s other obligations of indemnification as further described herein, Agency shall defend, indemnify, and hold Customer Indemnitees harmless from and against any and all fines, penalties (whether criminal or civil), judgments, damages and assessments, including reasonable expenses suffered by, accrued against, or charged to or recoverable from any Customer Indemnitee, on account of the failure of Agency or Agency’s staff, if any, or the Talent to perform its obligations imposed herein, including compliance with Customer policies and procedures.

63.4 Force Majeure.  Neither party shall be liable for delays or any failure to perform under this Agreement due to causes beyond its reasonable control.  Such delays include, but are not limited to, fire, explosion, flood or other natural catastrophe, governmental legislation, acts, orders, or regulation, strikes or labor difficulties, or curtailment of transportation facilities 
preventing at least twenty percent (25%) of the Customer attendees from attending the Event, or similar cause beyond the control of the parties making it illegal or impossible to hold the Event, to the extent not occasioned by the fault or negligence of the delayed party.  Any such excuse for delay shall last only as long as the event remains beyond the reasonable control of the delayed party.  However, the delayed party shall use its best efforts to minimize the delays caused by any such event beyond its reasonable control.  The delayed party must notify the other party promptly upon the occurrence of any such event, or performance by the delayed party will not be considered excused pursuant to this Section, and inform the other party of its plans to resume performance. 
63.5 Advertising and Publicity.  Agency shall not use the name of or refer to Customer directly or indirectly in any advertisement, news release, or professional or trade publication without prior written approval from Customer.  Agency may include Customer on its customer lists and, upon notice and consent, such consent not to be unreasonably withheld, Agency may use Customer as a reference.  This Section shall survive the termination of this Agreement.

63.6 No Waiver.  The failure of either party at any time to require performance by the other party of any provision of this Agreement shall in no way affect that party's right to enforce such provisions, nor shall the waiver by either party of any breach of any provision of this Agreement be taken or held to be a waiver of any further breach of the same provision.

63.7 Notices.  Any notice given pursuant to this Agreement shall be in writing and shall be given by personal service or by United States certified mail, return receipt requested, postage prepaid to the addresses appearing at the end of this Agreement, or as changed through written notice to the other party.  Notice given by personal service shall be deemed effective on the date it is delivered to the addressee, and notice mailed shall be deemed effective on the third day following its placement in the mail addressed to the addressee.

63.8 Assignment of Agreement.  This Agreement and the obligations of Agency hereunder are personal to Agency and its staff, if any.  Neither Agency nor any successor, receiver, or assignee of Agency shall directly or indirectly assign this Agreement or the rights or duties created by this Agreement, whether such assignment is effected in connection with a sale of Agency's assets or stock or through merger, an insolvency proceeding or otherwise, without the prior written consent of Customer.  Customer, at Customer’s sole election, may assign any and all of its rights and obligations under this Agreement to: (a) any affiliate of Customer; or, (b) any organization that succeeds to substantially all of Customer's business.

63.9 Counterparts; Facsimile.  This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same Agreement.  The parties agree that a facsimile signature may substitute for and have the same legal effect as the original signature.
63.10 Entire Agreement.  This Agreement and its attached exhibits, if any, constitute the entire agreement between the parties and supersede any and all previous representations, understandings, discussions, or agreements between Customer and Agency as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by Customer and Agency.  Customer and Agency each acknowledge that it has had the opportunity to review this Agreement with its legal counsel.  From time to time, the parties hereto may execute one or more supplements as exhibits to this Agreement.  Such exhibits, when signed by a representative of each of the parties, shall be incorporated herein and references to particular exhibits herein shall apply to such supplemental exhibits.  Unless expressly provided for in the applicable exhibit, in the event of a conflict between the provisions contained in this Agreement and those contained in any exhibit to this Agreement, the provisions contained in the Agreement, as the case may be, shall prevail. 

63.11 Cumulative Remedies.  All rights and remedies of Customer herein shall be in addition to all other rights and remedies available at law or in equity, including, without limitation, specific performance against Agency for the enforcement of this Agreement, and temporary and permanent injunctive relief.

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Effective Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Agency”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	CUSTOMER

[Notice Address]


	Attention:


EXHIBIT A-____

Engagement Addendum

This Exhibit A - Engagement Addendum shall be incorporated in and governed by the terms of that certain Master Talent Services Agreement by and between [CUSTOMER NAME] (“Customer”) and [OTHER PARTY NAME] (“Agency”) dated [Effective Date], as amended (the “Agreement”). Unless expressly provided for in this Exhibit A, in the event of a conflict between the provisions contained in the Agreement and those contained in this Exhibit A, the provisions contained in the Agreement shall prevail.

	Talent:
	

	Event:
	

	Work Product / Enduring Materials to Be Developed Specifically for Customer (If Any):
	

	Event Location (or “Webinar” information):
	

	Event Date(s):
	

	Event Time / Timetable / Event Duration:
	

	Event Theme:
	

	Title of Speech (If Applicable):
	

	Audience Description:
	

	Required Attire:
	

	Location of Talent Accommodations (If Any):
	

	Fee:
	

	Deposit Amount:


	

	Deposit Due Date:
	

	Balance Amount:
	

	Balance Due Date:
	

	Description of Expenses Payable by Customer or Amount of Buy-out:
	

	Talent Arrival / Departure Date and Times:
	

	Audio / Visual Requirements (Customer Resources):
	

	Room / Stage Setup Requirements (Customer Resources):
	

	Recording by Customer (If Any):
	

	Other Customer Requirements:
	

	Other Talent Requirements:
	

	Agency Contact:
	

	Customer Contact:
	


Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Start Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Agency”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
FOR REFERENCE ONLY
	Name: 
FOR REFERENCE ONLY

	
	

	Title:
FOR REFERENCE ONLY
	Title: 
FOR REFERENCE ONLY

	
	

	Date:

	Date:


	
	


MASTER TALENT SERVICES AGREEMENT [INDIVIDUAL TALENT]
This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [CUSTOMER NAME] (“Customer”), with its principal place of business located at [Customer Address], and [OTHER PARTY NAME] (“Talent”), with his/her principal place of business located at [Other Party Address].

RECITALS

WHEREAS, Talent has experience and expertise in speaking or performing other such event as described further herein (the “Event”);

WHEREAS, Customer desires to have Talent perform such Event for Customer;

WHEREAS, Talent acknowledges the importance to Customer of the Event;

WHEREAS, Talent acknowledges that non-performance of the Event may result in the loss of revenue to Customer and may impact the credibility of Customer;
WHEREAS, Talent desires to perform the Event for Customer on the terms and conditions contained herein.

NOW THEREFORE, in consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, Talent and Customer hereby agree as follows:

64. Talent Services.  Talent agrees to perform the Event as set forth on an Exhibit A (sequentially numbered) in the form of the Exhibit A attached hereto or in other statements of work containing substantially similar information and identified as an Exhibit A.

64.1 Responsibility for Accuracy. Talent shall assume responsibility for the accuracy of information that Talent is presenting. Should Talent later discover inaccuracies in his / her presentation, Talent shall inform Customer and promptly provide the corrections.
64.2 Promotion.  At the sole election of Customer, Customer shall promote the Talent for purposes of the Event.  Unless otherwise indicated in an Exhibit A, such promotion shall allow Customer the option to use photographs of Talent, or take photographs of Talent during the Event, that may be used for purposes of Customer publicity.

64.3 Merchandising.  Talent shall not sell or promote any particular product or service at any time during the Event without the prior written approval of Customer.

65. Intellectual Property.
65.1 Intellectual Property Previously Developed by Talent.  Customer acknowledges that Talent may use material that has been previously developed by Talent (collectively and individually, the “Pre-existing Materials”) and that the same shall remain the sole and exclusive property of Talent.  
65.2 Derivative Works of Pre-existing Materials.  Unless otherwise specified in an Exhibit A, Talent hereby grants to Customer the irrevocable, perpetual, non-exclusive, worldwide, royalty-free right and license to use, execute, reproduce, display, perform, distribute copies of and prepare derivative works based upon such Pre-existing Materials and any derivative works thereof solely for the internal business purposes of Customer. 

65.3 Development of Work Product on Behalf of Customer.  Where Talent develops or creates material at the specific request of Customer (the “Work Product”), Talent agrees that all such Work Product shall be and remain the sole property of Customer.  Talent agrees that Customer shall have all copyright and patent rights with respect to any Work Product developed under an Exhibit A.
65.4 Intellectual Property. Excluding Work Product, Talent represents and warrants that his / her materials will be his or her sole and original creation, or, if not original, that such materials do not infringe or violate any other person’s or entity’s copyright, trademark, patent, or other intellectual property rights.  Talent further warrants that if he / she is including non-original work in Talent’s materials, that he / she has secured the permission of the intellectual property owner to use the intellectual property. For that part or parts of his / her materials which includes another’s intellectual property, Talent shall clearly identify such work and note that the necessary permission has been obtained. Talent shall further identify the source of information or data included in his / her material that is available in the public domain, and to the extent practicable, include instructions for how such information can be obtained.  Talent agrees to indemnify Customer in the event of any claims, rights of action, and judgments of infringement.
66. Non-Disclosure.  Talent agrees to hold and protect as confidential, any information regarding Customer revealed at the Event or otherwise, provided that such information, where disclosed orally or not, was indicated as “confidential” or with words of similar meaning.

67. Term and Termination; Time is of the Essence. This Agreement and any Exhibit A is legally binding as of the Effective Date, and, unless terminated as provided herein, shall continue until terminated by Customer.  Time is of the essence of this Agreement and of each Exhibit A.
67.1 Termination by Customer.  Subject to the obligations of Customer to perform any then-current Exhibit A, Customer may terminate this Agreement, in whole or in part, at any time for any reason upon notice to Talent.  
67.1.1 Termination for Convenience.  Unless otherwise specified in an Exhibit A, Customer shall have the right to terminate an Exhibit A thirty (30) days prior to the Event without liability.  Should Customer terminate an Exhibit A following such period, Customer shall pay to Talent as liquidated damages, and not as a penalty, ten percent (10%) of the Fee.

67.1.1.1 Re-Booking.  In the event that Customer agrees, within ten (10) business days of Customer’s termination for convenience, to re-book Talent within a one (1) calendar year period from the date of such termination, Customer shall not be required to pay liquidated damages resulting from Customer’s termination for convenience.   

67.2 Termination by Talent.

67.2.1 Delay by Talent.  Where Talent is delayed on the Event Date and Talent does not perform the Event at the time indicated on the Exhibit A, but later performs the Event on the Event Date, the Event will be considered to have been completed.  In such case, Customer shall pay the Fee to Talent subject to a ten percent (10%) holdback, as liquidated damages, and not as a penalty.

67.2.2 No Right of Termination.  Talent shall have no right of termination of an Exhibit A for the reason of receiving a more lucrative offer.
67.2.3 Termination for Convenience; Cancellation; Failure to Perform.  Should Talent terminate or cancel an Exhibit A ninety (90) days prior to an Event, Talent shall immediately: (1) refund to Customer any amount of Fee already paid; and, (2) pay to Customer as liquidated damages, and not as a penalty, fifty percent (50%) of the Fee.  Should Talent terminate, cancel, or fail to perform an Exhibit A following such period, Talent shall immediately: (1) refund to Customer any amount of Fee already paid; and, (2) pay to Customer as liquidated damages, and not as a penalty, one hundred percent (100%) of the Fee.

68. Customer Resources.  Where Customer provides resources (e.g., computers) to Talent that are reasonably required for the exclusive purpose of providing the Services, Talent agrees to keep such resources in good order and not permit waste (ameliorative or otherwise) or damage to the same.  Talent shall return the resources to Customer in substantially the same condition as when Talent began using the same, ordinary wear and tear excepted.  Upon termination of this Agreement, in whole or in part, Talent shall immediately return to Customer all copies of any and all properties received from Customer, or created or received by Talent on behalf of Customer, and which are related to the terminated portion of this Agreement.
69. Fees and Billing Procedures.  Unless otherwise specified in an Exhibit A, on the terms and conditions contained herein, Customer agrees to pay Talent for the Event in accordance with the Fee set forth in the applicable Exhibit A.  

69.1 Deposit Due Upon Ratification.  Upon ratification of an Exhibit A and within thirty (30) days of receipt of Talent’s invoice, Customer shall pay to Talent a deposit equal to twenty-five percent (25%) of the indicated Fee.  In no case shall any portion of the Fee be due where materials, if so specified in an Exhibit A, have not been provided to Customer.

69.2 Final Payment.  Following the Event and upon receipt of Talent’s invoice, Customer shall pay to Talent the remaining seventy-five percent (75%) of the indicated Fee.  Where materials, if so specified in an Exhibit A, have not been provided to Customer prior to or during the Event, Customer shall be entitled to hold back, as liquidated damages, and not as a penalty, ten percent (10%) of the Fee.  

69.3 Travel and Expenses for Talent.  As further described in an Exhibit A, Customer agrees to reimburse all of Talent’s travel and expenses for air transportation, ground transportation, accommodations, meals, and any other reasonable expenses made necessary by the Talent’s trip to, presence at, or trip from the Event.  Unless otherwise specified in an Exhibit A, Customer shall be responsible for arranging accommodations and Talent shall be responsible for arranging transportation.

69.3.1 Documentation of Expenses.  Customer shall not be required to pay any travel and expenses where documentation of the expense (for example, via receipts) is not provided to Customer.

69.3.2 No Charges to Master Account.  In cases where Talent is performing an Event at a venue for which Customer has a “master account,” Talent shall not make any charges to Customer’s master account.  Any such charges made shall be immediately due and payable to Customer by Talent.

69.3.3 Travel and Expenses Buy-Outs.  For each Exhibit A, Talent agrees to provide Customer with the option to “buy-out” travel and expenses.

69.4 Time of Payment.  Any sum due Talent pursuant to an Exhibit A for which payment is not otherwise specified herein shall be payable thirty (30) days after receipt by Customer of Talent’s invoice.

69.5 Billing Procedures.  Talent shall bill to Customer the sums due pursuant to an Exhibit A by Talent’s invoice, which shall contain: (a) Customer purchase order number, if any, and invoice number; (b) Event; (c) Fees due; (d) travel and expenses or buy-outs, if any; (e) discounts, if applicable; and, (f) total amount due.  Talent shall forward invoices to:

Customer
[Billing Address]

69.6 No Additional Charges.  Except for the Fee described in an Exhibit A (as the same may be adjusted), and travel and living expenses or buy-outs, if any, Customer shall not be billed for, or be obligated to pay to Talent any charges, expenses, or other amounts for the Event or otherwise.  Any expense items not specified herein or in an Exhibit A are expressly excluded.

69.7 Credits.  Any amounts due from Talent may be applied by Customer against any fees due to Talent.  Any such amounts that are not so applied shall be paid to Customer by Talent within thirty (30) days following Customer's request.
69.8 Non-binding Terms.  Any terms and conditions that are included in a Talent invoice shall be deemed to be solely for the convenience of the parties, and no such term or condition shall be binding upon Customer.
69.9 Auditable Records; Dispute Resolution.  Talent shall maintain accurate records of all fees billable to, and payments made by, Customer in a format that will permit audit by Customer for a period of not less than three (3) years after payment has been rendered by Customer.  This Section shall survive the termination of this Agreement.

69.10 Taxes.  Talent represents and warrants that it is an independent contractor for purposes of federal, state, and local employment taxes.  Talent agrees that Customer is not responsible to collect or withhold any such taxes, including income tax withholding and social security contributions, for Talent.  Any and all taxes, interest or penalties, including any federal, state, or local withholding or employment taxes, imposed, assessed, or levied as a result of this Agreement shall be paid or withheld by Talent.
70. General Indemnity.  Talent agrees to indemnify, defend, and hold Customer, its officers, directors, agents, and employees (an “Indemnitee”) harmless from and against any and all liabilities, damages, losses, expenses, claims, demands, suits, fines, or judgments (collectively “Claims”), including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, by reason of any Claim arising out of or relating to any act, error or omission, or misconduct of Talent during the performance of this Agreement.
71. Limitation of Liability.  NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY INDIRECT, SPECIAL, AND/OR CONSEQUENTIAL DAMAGES, ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE FOREGOING EXCULPATION OF LIABILITY SHALL NOT APPLY WITH RESPECT TO DAMAGES INCURRED AS A RESULT OF THE GROSS NEGLIGENCE OR WILFULL MISCONDUCT OF A PARTY.  A PARTY SHALL BE LIABLE TO THE OTHER FOR ANY DIRECT DAMAGES ARISING OUT OF OR RELATING TO ITS PERFORMANCE OR FAILURE TO PERFORM UNDER THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE LIABILITY OF A PARTY, WHETHER BASED ON AN ACTION OR CLAIM IN CONTRACT, EQUITY, NEGLIGENCE, TORT, OR OTHERWISE FOR ALL EVENTS, ACTS, OR OMISSIONS UNDER THIS AGREEMENT SHALL NOT EXCEED THE FEES PAID OR PAYABLE UNDER THIS AGREEMENT, AND PROVIDED, FURTHER, THAT THE FOREGOING LIMITATION SHALL NOT APPLY TO: (A) A PARTY’S OBLIGATIONS OF INDEMNIFICATION, AS FURTHER DESCRIBED IN THIS AGREEMENT; (B) DAMAGES CAUSED BY A PARTY’S GROSS NEGLIGENCE OR WILFULL MISCONDUCT; OR, (C) A PARTY’S BREACH OF ITS OBLIGATIONS OF CONFIDENTIALITY, AS FURTHER DESCRIBED IN THIS AGREEMENT.  This Section shall survive the termination of this Agreement.

72. Insurance.  Talent shall procure and maintain in full force and effect during the term of this Agreement, policies of insurance, of the types and in the minimum amounts stated herein.  Talent shall cause the liability it assumed under this Agreement to be specifically insured under the contractual liability section of the liability insurance policies. The liability policy shall be primary without right of contribution from any insurance by Customer.  Talent shall provide Customer with certificates of insurance evidencing all of the above coverage, and shall provide Customer with certificates of insurance evidencing renewal or substitution of such insurance thirty (30) days prior to the effective date of such renewal or substitution.
	TYPES OF INSURANCE
	LIMITS OF LIABILITY

(Minimum Amounts)

	Comprehensive or Commercial General; Personal Injury; Third Party Property Damage
	$1,000,000 per occurrence; $2,000,000 aggregate


73. General.

73.1 Relationship between Customer and Talent.  Talent represents and warrants that it  is an independent contractor with no authority to contract for Customer or in any way to bind or to commit Customer to any agreement of any kind or to assume any liabilities of any nature in the name of or on behalf of Customer.  Under no circumstances shall Talent hold itself out as or be considered an agent, employee, joint venture, or partner of Customer.  In recognition of Talent’s status as independent contractor, Customer shall carry no Workers’ Compensation insurance or any health or accident insurance to cover Talent.  Customer shall not pay any contributions to Social Security, unemployment insurance, federal or state withholding taxes, any other applicable taxes whether federal, state, or local, nor provide any other contributions or benefits which might be expected in an employer-employee relationship.  Talent shall not be eligible for, participate in, or accrue any direct or indirect benefit under any other compensation, benefit, or pension plan of Customer.

73.2 Governing Law. Talent hereby consents and submits to the jurisdiction and forum of the state and federal courts in the Commonwealth of Virginia in all questions and controversies arising hereunder.
73.3 Compliance With Laws; Customer Policies and Procedures.  Both parties agree to comply with all applicable federal, state, and local laws, executive orders and regulations issued, where applicable.  Talent shall comply with Customer policies and procedures where the same are posted, conveyed, or otherwise made available to Talent by Customer.

73.4 Force Majeure.  Neither party shall be liable for delays or any failure to perform under this Agreement due to causes beyond its reasonable control.  Such delays include, but are not limited to, fire, explosion, flood or other natural catastrophe, governmental legislation, acts, orders, or regulation, strikes or labor difficulties, or curtailment of transportation facilities 
preventing at least twenty percent (25%) of the Customer attendees from attending the Event, or similar cause beyond the control of the parties making it illegal or impossible to hold the Event, to the extent not occasioned by the fault or negligence of the delayed party.  Any such excuse for delay shall last only as long as the event remains beyond the reasonable control of the delayed party.  However, the delayed party shall use its best efforts to minimize the delays caused by any such event beyond its reasonable control.  The delayed party must notify the other party promptly upon the occurrence of any such event, or performance by the delayed party will not be considered excused pursuant to this Section, and inform the other party of its plans to resume performance. 
73.5 Advertising and Publicity.  Talent shall not use the name of or refer to Customer directly or indirectly in any advertisement, news release, or publication without prior written approval from Customer.  Talent may include Customer on its customer lists and, upon notice and consent, such consent not to be unreasonably withheld, Talent may use Customer as a reference.  This Section shall survive the termination of this Agreement.

73.6 No Waiver.  The failure of a party to require performance by the other party of any provision herein shall in no way affect that party's right to enforce such provisions or any further breach of the same.
73.7 Notices.  Any notice given pursuant to this Agreement shall be in writing and shall be given by personal service or by United States certified mail, return receipt requested, postage prepaid to the addresses indicated herein, or as changed through written notice to the other party.  Notice given by personal service shall be deemed effective on the date it is delivered to the addressee, and notice mailed shall be deemed effective on the third day following its placement in the mail addressed to the addressee.
73.8 Entire Agreement.  This Agreement and its attached exhibits constitute the entire agreement between the parties and supersede any and all previous representations, understandings, or agreements between Customer and Talent as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by the parties.

73.9 Cumulative Remedies.  All rights and remedies of Customer herein shall be in addition to all other rights and remedies available at law or in equity, including, without limitation, specific performance, and temporary and permanent injunctive relief.

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Effective Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Talent”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	CUSTOMER

[Notice Address]


	Attention:


EXHIBIT A-____

Engagement Addendum

This Exhibit A - Engagement Addendum shall be incorporated in and governed by the terms of that certain Master Talent Services Agreement by and between [CUSTOMER NAME] (“Customer”) and [OTHER PARTY NAME] (“Talent”) dated [Effective Date], as amended (the “Agreement”). Unless expressly provided for in this Exhibit A, in the event of a conflict between the provisions contained in the Agreement and those contained in this Exhibit A, the provisions contained in the Agreement shall prevail.

	Event:
	
	Event Location (or “Webinar” information):
	

	Work Product / Enduring Materials to Be Developed for Customer (If Any):
	

	Event Date(s):
	
	Event Time / Timetable / Event Duration:
	

	Event Theme:
	
	Title of Speech (If Applicable):
	

	Audience Description:
	
	Required Attire:
	

	Talent Arrival / Departure Date and Times:
	

	Location of Talent Accommodations (If Any):
	
	Description of Expenses Payable by Customer or Amount of Buy-out:
	

	Fee:
	

	Deposit Amount:
	
	Deposit Due Date:
	

	Balance Amount:
	
	Balance Due Date:
	

	Audio / Visual Requirements (Customer Resources):
	
	Room / Stage Setup Requirements (Customer Resources):
	

	Recording by Customer (If Any):
	

	Other Customer Requirements:
	
	Other Talent Requirements:
	

	Customer Contact:
	


Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Start Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Agency”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
FOR REFERENCE ONLY
	Name: 
FOR REFERENCE ONLY

	
	

	Title:
FOR REFERENCE ONLY
	Title: 
FOR REFERENCE ONLY

	
	

	Date:

	Date:


	
	


MASTER TRAINING SERVICES AGREEMENT

This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [CUSTOMER NAME] (“Customer”), with its principal place of business located at [Customer Address], and [OTHER PARTY NAME] (“Supplier”), with its principal place of business located at [Other Party Address].

RECITALS

WHEREAS, Supplier has experience and expertise in the business of providing the training and instructive services contemplated under this Agreement;

WHEREAS, Customer desires to have Supplier provide such services to Customer; and,

WHEREAS, Supplier desires to supply such services to Customer on the terms and conditions contained herein.

NOW THEREFORE, in consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, Supplier and Customer hereby agree as follows:

1.
Supplier Services.  Supplier agrees to provide, in accordance with the terms of this Agreement, the services as set forth on an Exhibit A (sequentially numbered) in the form of the Exhibit A attached hereto or in other statements of work containing substantially similar information and identified as an Exhibit A (the "Services").  Supplier shall control the manner in which the Services are provided, giving due consideration to the requests of Customer.  Unless otherwise mutually agreed, the Services shall be performed at a Customer facility.

1.1
Non-exclusivity.  Nothing herein shall be deemed to preclude Customer from retaining the services of other persons or entities undertaking the same or similar functions as those undertaken by Supplier hereunder or from independently developing or acquiring goods or services that are similar to, or competitive with, the goods or services, as the case may be, contemplated under this Agreement.

1.2
Subcontracting.  Supplier shall not enter into any subcontracts for the performance of the Services, or assign or transfer any of its rights or obligations under this Agreement, without the prior written consent of Customer and any attempt to do so shall be void and without further effect.  Consent by Customer of the subcontracting by Supplier of any of the Services shall not relieve Supplier of any of its duties or obligations under this Agreement, and Supplier shall indemnify and hold Customer harmless from any payment required to be paid to any such subcontractors.

2.
Non-solicitation of Employees.  Unless otherwise provided for herein, for the period of the applicable Exhibit A and for a period of six (6) months following the expiration of the same (the “Non-solicitation Period”), both parties agree not to directly solicit or seek to influence, induce, or attempt to induce any person employed by the other party for the purposes of employment without express written permission of the other party.

2.1
During the Non-solicitation Period, if a party hires a person employed by the other party without the other party’s written consent, then the hiring party will pay to the other party, as liquidated damages, an amount equivalent to twenty percent (20%) of such person’s starting annual salary.  Such liquidated damages shall be paid by the hiring party to the other party within thirty (30) days following the date upon which the person begins his or her new employment relationship.

2.2
Notwithstanding the foregoing, this Section shall not preclude either party from hiring any person employed by the other party where such person independently responds to an employment opportunity transmitted by the other party to the general public (such as newspaper, magazine, broadcast, Internet, or employment agencies).

3.
Term and Termination; Time is of the Essence. This Agreement is legally binding as of the Effective Date, and, unless terminated as provided herein, shall continue until terminated by Customer.  Customer may terminate this Agreement or any Exhibit A, in whole or in part, at any time for any reason upon written notice to Supplier.  Time is of the essence of this Agreement and of each Exhibit A.

4.
 Rights to Training Materials; Uses and Ownership.
4.1
For the purposes of the Services, Supplier hereby grants Customer a nonexclusive, nontransferable license to use, execute, reproduce, display, perform, consume and distribute copies of the Training Materials along with all updates thereto, delivered or made available by Supplier to Customer during the term of an Exhibit A.  

4.2
Unless otherwise specified herein or as otherwise agreed to by the parties, Customer acknowledges the training content, materials, and associated delivery mechanism (collectively, the “Training Materials”) used by Supplier in the course of performing the Services shall be and remain the sole property of Supplier or the licensor to Supplier, as the case may be, of such Training Materials.  For the purposes of this Agreement, the term “Services” shall mean and include any such Training Materials.

5.
Rescheduling and Cancellation of Training.

5.1
Rescheduling and Cancellation of Electronically-Delivered Training.  In the case of electronically-delivered training, Customer shall have the right, without liability, to reschedule or cancel the Services.

5.2
Rescheduling of Instructor-Led Training.  In the case of training led by an instructor of Supplier, unless otherwise specified in the applicable Exhibit A, Customer shall have the right, without liability, to reschedule a Start Date at least ten (10) calendar days prior to the Start Date.  If Customer’s rescheduling is less than ten (10) calendar days prior to the Start Date, Customer shall be responsible for any travel expenses, if any, incurred by Supplier as a result of the rescheduling by Customer.

5.3
Cancellation of Instructor-led Training.  In the case of training led by an instructor of Supplier, unless otherwise specified in the applicable Exhibit A, Customer shall have the right, without liability, to cancel the Services at least thirty (30) calendar days prior to the Start Date without incurring a Fee. If Customer’s cancellation is less than thirty (30) calendar days prior to the Start Date, Customer shall be responsible for twenty-five (25%) of the associated Fee plus any travel expenses, if any, incurred by Supplier as a result of the cancellation by Customer.

6.
Training Services Hosted Electronically by Supplier.
6.1
Technical Support.  In addition to the technical support to be provided by Supplier to ensure the availability of the Services to Customer, Supplier shall supply to Customer a technical support contact list which includes the names, titles, and direct telephone numbers of key technical support staff.

6.2
Chronic Service Interruptions.  If there are chronic Service interruptions due to the unscheduled unavailability to Customer of training hosted electronically by Supplier (for example, via Supplier’s website), where such unscheduled unavailability is the fault of Supplier and Customer has provided notice of the unavailability to Supplier, Customer shall have the right to effect the following remedies: (i) where the chronic Service interruption has occurred more than two (2) times, each consisting of thirty (30) or more minutes, and totaling more than two (2) hours in a seven (7) calendar day period, the term of the Services shall be extended, without charge, until the training objectives of Customer have been achieved; or, (ii)  where the chronic Service interruption has occurred more than two (2) times, each consisting of eight (8) or more hours, and totaling more than twenty-four (24) hours in a thirty (30) calendar day period, fifty percent (50%) of the Fees for the applicable Services shall be refunded to Customer and the term of the Services shall be extended, without charge, until the training objectives of Customer have been achieved.

7.
 Training Modules; Exchanges and Additions.
7.1
Training Module Exchanges.  Provided that the term of an Exhibit A is greater than one year, on or about the anniversary date of such Exhibit A, Customer may exchange some or all of its current training modules for an equivalent number of new training modules in Supplier’s product library at no additional charge.  Provided that Customer desires to make such an exchange, Customer shall provide written notice to Supplier of Customer’s intent to exercise such exchange no more than thirty (30) days following such anniversary date, along with a list of the training modules being exchanged and the new training modules requested.  Upon the availability to Customer of the new training modules, Customer shall immediately discontinue the use of the training modules exchanged.
7.2
New Training Modules.  At no additional charge to Customer, during the term of an Exhibit A, Supplier shall provide to Customer all new training modules made generally available by Supplier; provided, however, that: (a) Supplier makes no specific guarantee or commitment that any new training modules will be released during such term; (b) new training modules not directly associated with any one of the “groupings” listed under the applicable Exhibit A may result in an additional charge (provided that Customer desires such new training module and has not elected to effect an exchange, as provided for herein, to obtain such new training module); and, (c) any new training module features which include any fee-based “add-on” features offered by Supplier, such as “instructor on-line,” “on-line chat,” “stand-alone skill assessment,” or any other features which Supplier charges for separately, shall be available to Customer at an additional charge

8.
Customer Resources.  Where Customer provides resources (e.g., computers; facilities) to Supplier that are reasonably required for the exclusive purpose of providing the Services, Supplier agrees to keep such resources in good order and not permit waste (ameliorative or otherwise) or damage to the same.  Supplier shall return the resources to Customer in substantially the same condition as when Supplier began using the same, ordinary wear and tear excepted.

8.1
Classroom Space.  Customer shall provide the use of classroom space reasonably sufficient for personnel of Supplier and Customer trainees, including a computer environment as required, audio / visual equipment, and other classroom equipment and supplies such as “whiteboards” and “flipcharts”.

8.2
Room Set.  Customer  shall provide labor for classroom and equipment setup.  Supplier will provide Customer with setup specifications no later than thirty (30) business days prior to the Services start date.

9.
Fees and Billing Procedures.  Customer agrees to pay Supplier for the Services in accordance with the fee(s) set forth in the applicable Exhibit A.  

9.1
Time of Payment.  Any sum due Supplier pursuant to an Exhibit A for Services performed which payment is not otherwise specified shall be due and payable forty-five (45) days after receipt by Customer of an invoice from Supplier. 

9.2
Services Provided on an Hourly Basis.  Where the Services are billed to Customer on an hourly basis, Supplier shall submit to Customer an accurate time sheet approved and signed by Supplier and Customer.  Supplier shall direct its employees to work only such number of hours as are approved in advance by Customer.  Supplier shall be paid for all approved hours worked, including those hours worked in excess of eight hours per day, at the hourly rates set forth in the applicable Exhibit A.  Hours billed shall reflect actual time performing the Services and shall not include travel time.

9.3
Services Provided on a Fixed-fee or Milestone Basis.  Where the Services are billed to Customer on an fixed-fee or milestone basis, Supplier shall submit to Customer a statement of the Services performed, such statement approved and signed by Supplier and Customer.  

9.4
Billing Procedures.  Unless otherwise provided for under an Exhibit A, Supplier shall bill to Customer the sums due pursuant to an applicable Exhibit A by Supplier’s invoice, on a monthly basis in arrears.  Such invoice shall contain: (a) project name; (b) description of Services rendered and deliverables, if any, provided; (c) name of Supplier’s staff, number of hours, and hourly rate of each of Supplier’s staff where Services are billed to Customer on an hourly basis; (d) travel and living expenses, if any; (e) discounts, if applicable; (f) payment holdbacks, if any; (g) special charges, if any; (h) taxes, if any; (i) total amount due; and, (j) purchase order number provided by Customer, if any.  Supplier shall forward invoices to: 

Customer

[Billing Address]

9.5
Discounts.  Customer shall be entitled to reduce the total amount due to Supplier for a monthly billing period by the volume discount specified in the following table:

	Monthly Billing
	Volume Discount

	< $20,000 
	No Volume Discount

	$20,000 - $40,000
	7%

	 $40,001 - $60,000
	9%

	 $60,001 - $100,000
	12%

	 > $100,000
	15%


9.6
Expenses.  Subject to the prior written approval by Customer, and upon submission of an expense report and receipts, Customer shall reimburse Supplier for reasonable travel and living expenses that are consistent with Customer’s then current expense guidelines, actually incurred in connection with the performance of the Services.  Unless otherwise specified in an Exhibit A, in no case will Customer be responsible for Supplier expenses exceeding fifteen percent (15%) of the fees for the associated Services.

9.7
No Additional Charges.  Except for the fee described in the applicable Exhibit A (as the same may be adjusted), travel and living expenses, if any, and changes in scope agreed upon in writing, Customer shall not be billed for, or be obligated to pay to Supplier any charges, expenses, or other amounts for the Services or otherwise.

9.8
Credits.  Any credits or other amounts due to Customer from Supplier pursuant to this Agreement or otherwise may be applied or offset by Customer against any amount required to be paid by Customer to Supplier pursuant to any invoice rendered hereunder.  Any credits due to Customer from Supplier pursuant to this Agreement, such as amounts paid by Customer to Supplier in excess of amounts due to Supplier, that are not so applied against Supplier’s invoice for any reason shall be paid to Customer by Supplier within thirty (30) days following Customer's written request for such payment.  This Section shall survive the termination of this Agreement.

9.9
Non-binding Terms.  Any terms and conditions that are typed, printed, or otherwise included in any Supplier invoice rendered pursuant to this Agreement shall be deemed to be solely for the convenience of the parties.  No such term or condition shall be binding upon Customer, and no action by Customer (including, without limitation, the payment of any such invoice in whole or in part) shall be construed as binding Customer with respect to any such term or condition, unless the specific term or condition has been previously agreed to by Supplier and Customer in writing, and is binding upon Customer with respect to such invoice by virtue of this Agreement or a binding amendment thereto.

9.10
Auditable Records; Disputed Amounts.  Supplier shall maintain accurate records of all fees billable to, and payments made by, Customer in a format that will permit audit for a period of not less than three (3) years after payment has been rendered by Customer.  For such period, upon Customer’s written request, Supplier shall provide Customer with a copy of any annual “SAS 70” or other audit reports prepared by auditors of Supplier, if so prepared.  In the event Customer in good faith disputes any amount on any Supplier invoice, Customer and Supplier agree to use their best efforts to resolve such dispute within ninety (90) days after Customer provides written notification of the dispute to Supplier.  Supplier agrees to provide full supporting documentation concerning any disputed amount or invoice to Customer within thirty (30) days after Customer provides written notification of the dispute to Supplier.  Provided that Customer has furnished written notification of the dispute to Supplier within thirty (30) days after Customer received the disputed invoice, Customer shall have no obligation, during the ninety (90) day period specified above, to pay any amount that Customer reasonably disputes hereunder.  This Section shall survive the termination of this Agreement.

9.11
Taxes.  Supplier represents and warrants that it is an independent contractor for purposes of federal, state, and local employment taxes.  Supplier agrees that Customer is not responsible to collect or withhold any federal, state, or local employment taxes, including, but not limited to, income tax withholding and social security contributions, for Supplier or its employees.  Any and all taxes, interest or penalties, including, but not limited to, any federal, state, or local withholding or employment taxes, imposed, assessed, or levied as a result of this Agreement shall be paid or withheld by Supplier or, if assessed against and paid by Customer, shall be reimbursed by Supplier upon demand by Customer.

10.
Non-Disclosure of Confidential Information.  The parties acknowledge that each party may be exposed to or acquire communication or data of the other party that is confidential, privileged communication not intended to be disclosed to third parties. 

10.1
Meaning of Confidential Information.  For the purposes of this Agreement, the term “Confidential Information” shall mean all information and documentation of a party that:  (a) has been marked "confidential" or with words of similar meaning, at the time of disclosure by such party; (b) if disclosed orally or not marked "confidential" or with words of similar meaning, was subsequently summarized in writing by such party and marked “confidential” or with words of similar meaning; (c) any Confidential Information derived from information of a party; or, (d) with respect to information and documentation of Customer, whether marked “Confidential” or not, consists of Customer’s information and documentation included within any of the following categories:  (i) policyholder, payroll account, agent, customer, member, supplier, or contractor lists; (ii) policyholder, payroll account, agent, customer, member, supplier, or contractor information; (iii) information regarding business plans (strategic and tactical) and operations (including performance); (iv) information regarding administrative, financial, or marketing activities; (v) pricing information; (vi) personnel information; (vii) products and/or and services offerings (including specifications and designs); or, (viii) processes (e.g., technical, logistical, and engineering).  The term "Confidential Information" does not include any information or documentation that was: (a) already in the possession of the receiving party without an obligation of confidentiality; (b) developed independently by the receiving party as demonstrated by the receiving party, without violating the disclosing party’s proprietary rights; (c) obtained from a source other than  the disclosing party without an obligation of confidentiality; or, (d) publicly available when received, or thereafter became publicly available (other than through any unauthorized disclosure by, through or on behalf of,  the receiving party).

10.2
Obligation of Confidentiality.  The parties agree to hold all Confidential Information in strict confidence and not to copy, reproduce, sell, transfer, or otherwise dispose of, give or disclose such Confidential Information to third parties other than employees, agents, or subcontractors of such party who have a need to know in connection with this Agreement or to use such Confidential Information for any purposes whatsoever other than the performance of this Agreement.  Each party agrees to advise its respective employees, agents, and subcontractors of their obligations of confidentiality hereunder and require the same to keep such information confidential.

10.3
Ownership of Confidential Information.  Unless otherwise agreed to by the parties in writing, the Confidential Information of the disclosing party will be and remain the property of such party.
10.4
Cooperation to Prevent Disclosure of Confidential Information. Each party shall use its best efforts to assist the other party in identifying and preventing any unauthorized use or disclosure of any Confidential Information. Without limitation of the foregoing, each party shall advise the other party immediately in the event either party learns or has reason to believe that any person who has had access to Confidential Information has violated or intends to violate the terms of this Agreement and each party will cooperate with the other party in seeking injunctive or other equitable relief against any such person.
10.5
Remedies for Breach of Obligation of Confidentiality. Each party acknowledges that the breach of its obligation of confidentiality may give rise to irreparable injury to the other party, which damage may be inadequately compensable in the form of monetary damages.  Accordingly, each party may seek and obtain injunctive relief against the breach or threatened breach of the foregoing undertakings, in addition to any other legal remedies which may be available, to include, at the sole election of the receiving party, the immediate termination, without penalty to the same, of this Agreement in whole or in part. 

10.6
The provisions of this Section shall survive the termination of this Agreement. 

11.
Surrender of Confidential Information Upon Termination.  Upon termination of this Agreement, each party shall immediately return to the other party all copies, in whatever form, of any and all Confidential Information received from the other party, or created or received by a party on behalf of the other party, which are in such party’s possession, custody, or control. 

12.
Mutual Representations and Warranties.  Each of Customer and Supplier represent and warrant the following.

12.1
It is a business duly incorporated, validly existing, and in good standing under the laws of its state of domicile.

12.2
It has all requisite power, financial capacity, and authority to execute, deliver, and perform its obligations under this Agreement.

12.3
This Agreement, when executed and delivered, shall be a valid and binding obligation of it enforceable in accordance with its terms.

12.4
It is duly licensed, authorized, or qualified to do business and is in good standing in every jurisdiction in which a license, authorization, or qualification is required for the ownership or leasing of its assets or the transaction of business of the character transacted by it, except where the failure to be so licensed, authorized, or qualified would not have a material adverse effect on its ability to fulfill its obligations under this Agreement.

12.5
The execution, delivery, and performance of this Agreement has been duly authorized by it and this Agreement constitutes the legal, valid, and binding agreement of it and is enforceable against it in accordance with its terms, except as the enforceability thereof may be limited by bankruptcy, insolvency, reorganizations, moratoriums, and similar laws affecting creditors' rights generally and by general equitable principles.

12.6
It shall comply with all applicable federal, state, local, international, or other laws and regulations applicable to the performance by it of its obligations under this Agreement and shall obtain all applicable permits and licenses required of it in connection with its obligations under this Agreement.

12.7
There is no outstanding litigation, arbitrated matter or other dispute to which it is a party which, if decided unfavorably to it, would reasonably be expected to have a potential or actual material adverse effect on its ability to fulfill its obligations under this Agreement.

13.
Representations and Warranties by Supplier.  Supplier represents and warrants the following.

12.1
Supplier’s staff, assigned to perform the Services, have the experience and are qualified to perform the tasks involved with providing the Services in an efficient and timely manner.  The Services shall be performed in a competent and professional workmanlike manner and in accordance with the highest professional standards.  Supplier acknowledges that Customer is relying on Supplier's representation of its experience and expertise, and that any substantial misrepresentation may result in damage to Customer.

13.2
At the time of delivery to Customer, the Services shall be free of any harmful or hidden programs or data incorporated therein with malicious or mischievous intent (collectively, the “Virus”), and that, where Supplier transfers such Virus to Customer, Supplier shall reimburse Customer the actual cost incurred by Customer to remove or recover from the Virus, including the costs of persons employed by Customer.

13.3
The Services shall be free of any mechanism which may disable the Services, and Supplier warrants that no data loss will result from such items if present in the Services when delivered to Customer hereunder.

13.4
The Services provided  by Supplier hereunder shall not infringe upon any United States or foreign copyright, patent, trade secret, or other proprietary right, or misappropriate any trade secret, of any third party, and Supplier further represents and warrants that it has neither assigned nor otherwise entered into an agreement by which it purports to assign or transfer any right, title, or interest to any technology or intellectual property right that would conflict with its obligations under this Agreement.

14.
General Indemnity.  Supplier agrees to indemnify, defend, and hold Customer, its officers, directors, agents, and employees (each, an “Indemnitee” and collectively, the “Indemnitees”) harmless from and against any and all liabilities, damages, losses, expenses, claims, demands, suits, fines, or judgments (collectively “Claims”), including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, by reason of any Claim arising out of or relating to any act, error or omission, or misconduct of Supplier, its officers, directors, agents, employees, and subcontractors, during the performance of this Agreement, including, without limitation, Claims arising out of or relating to: (a) a violation of HIPAA; (b) a violation of federal, state, local, international, or other laws or regulations for the protection of persons or members of a protected class or category of persons; (c) sexual discrimination or harassment based upon any protected characteristic; (d) bodily injury (including death) or damage to tangible personal or real property; or, (e) breaches of any representations made under this Agreement; provided, however, that the foregoing indemnity shall not apply to the extent that the applicable Claim resulted from the acts or omissions of Customer, its officers, directors, agents, or employees. 

15.
Proprietary Rights Indemnification.  Supplier agrees to indemnify, defend, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, arising out of a claim that the Services infringe or misappropriate  any United States or foreign patent, copyright, trade secret, trademark, or other proprietary right.  In the event that Supplier is enjoined from delivering either preliminary or permanently, or continuing to license to Customer, the Services and such injunction is not dissolved within thirty (30) days, or in the event that Customer is adjudged, in any final order of a court of competent jurisdiction from which no appeal is taken, to have infringed upon or misappropriated any patent, copyright, trade secret, trademark, or other proprietary right in the use of the Services, then Supplier shall, at its expense: (a) obtain for Customer the right to continue using such Services; (b) replace or modify such Services so that it does not infringe upon or misappropriate such proprietary right and is free to be delivered to and used by Customer; or, (c) in the event that Supplier is unable or determines, in its reasonable judgment, that it is commercially unreasonable to do either of the aforementioned, Supplier shall recover such Services from Customer, in which event in addition to the foregoing indemnification: (i) the license of such Services shall be void as between Supplier and Customer as of the date Supplier retakes possession; and, (ii) Supplier shall reimburse to Customer the full cost for such Services and shall, if applicable, cancel Customer’s then current maintenance service, if any, for such Services so returned and issue to Customer a prorated refund of any maintenance fees paid, if any, to Supplier with respect to such Services.

16.
Indemnification Procedures.  Promptly after receipt by Customer of a threat of any action, or a notice of the commencement, or filing of any action against Customer or any Customer Indemnitee, Customer shall give notice thereof to Supplier, provided that failure to give or delay in giving such notice to Supplier shall not relieve Supplier of any liability it may have to Customer or any Customer Indemnitee except to the extent that Supplier demonstrates that the defense of such action is prejudiced thereby.  Customer shall not independently defend or respond to any such claim; provided, however, that: (a) Customer may defend or respond to any such claim, at Supplier's expense, if Customer’s counsel determines, in its sole discretion, that such defense or response is necessary to preclude a default judgment from being entered against Customer; and, (b) Customer shall have the right, at its own expense, to monitor Supplier's defense of any such claim.  Supplier shall have sole control of the defense and of all negotiations for settlement of such action.  At Supplier’s request, Customer shall cooperate with Supplier in defending or settling any such action; provided, however, that Supplier shall reimburse Customer for all reasonable out-of-pocket costs incurred by Customer (including, without limitation, reasonable attorneys’ fees and expenses) in providing such cooperation.  

17.
Limitation of Liability.  NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY INDIRECT, SPECIAL, AND/OR CONSEQUENTIAL DAMAGES, ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE FOREGOING EXCULPATION OF LIABILITY SHALL NOT APPLY WITH RESPECT TO DAMAGES INCURRED AS A RESULT OF THE GROSS NEGLIGENCE OR WILFULL MISCONDUCT OF A PARTY.  A PARTY SHALL BE LIABLE TO THE OTHER FOR ANY DIRECT DAMAGES ARISING OUT OF OR RELATING TO ITS PERFORMANCE OR FAILURE TO PERFORM UNDER THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE LIABILITY OF A PARTY, WHETHER BASED ON AN ACTION OR CLAIM IN CONTRACT, EQUITY, NEGLIGENCE, TORT, OR OTHERWISE FOR ALL EVENTS, ACTS, OR OMISSIONS UNDER THIS AGREEMENT SHALL NOT EXCEED ONE HUNDRED THOUSAND DOLLARS ($100,000), AND PROVIDED, FURTHER, THAT THE FOREGOING LIMITATION SHALL NOT APPLY TO: (A) A PARTY’S OBLIGATIONS OF INDEMNIFICATION, AS FURTHER DESCRIBED IN THIS AGREEMENT; (B) DAMAGES CAUSED BY A PARTY’S GROSS NEGLIGENCE OR WILFULL MISCONDUCT; OR, (C) A PARTY’S BREACH OF ITS OBLIGATIONS OF CONFIDENTIALITY, AS FURTHER DESCRIBED IN THIS AGREEMENT.  This Section shall survive the termination of this Agreement.

18.
Insurance.
18.1
Supplier shall, at its own cost and expense, procure and maintain in full force and effect during the term of this Agreement, policies of insurance, of the type(s) and in the minimum amount(s) stated herein, with responsible insurance carriers duly qualified in those states (locations) where the Services are to be performed, covering the operations of Supplier, pursuant to this Agreement.   

	TYPES OF INSURANCE
	LIMITS OF LIABILITY

(Minimum Amounts)

	Comprehensive or Commercial General Liability and Third Party Property Damage
	$1,000,000 per occurrence, $2,000,000 aggregate



	Excess Liability insurance
	$2,000,000 per occurrence, $2,000,000 aggregate

	Comprehensive or Business Automobile Liability; Personal Injury (including bodily injury) and Third Party Property Damage
	$500,000 per occurrence

	Workers' Compensation
	Statutory limits

	Employer’s Liability
	$500,000 per accident

	Professional Errors and Omissions Insurance
	$1,000,000 per occurrence, $1,000,000 aggregate


18.2
Customer shall be named as an additional insured in such policies which shall contain standard cross liability clauses.  Supplier shall cause the liability it assumed under this Agreement to be specifically insured under the contractual liability section of the liability insurance policies. The liability policy shall be primary without right of contribution from any insurance by Customer.  Such policies shall require that Customer be given not less than thirty (30) days prior written notice of any cancellation thereof or material change therein. Customer shall have the right to request an adjustment of Limits of Liability for General Liability and Errors and Omissions Insurance as Supplier’s exposure to Customer increases (i.e. if Supplier’s annual payment is expected to be $2,000,000 then $1,000,000 limits are no longer adequate).

18.3
Upon Customer’s request, Supplier shall provide Customer with certificates of insurance evidencing all of the above coverage, including all special requirements specifically noted above, if any, and shall provide Customer with certificates of insurance evidencing renewal or substitution of such insurance thirty (30) days prior to the effective date of such renewal or substitution.  

19.
General.

19.1
Relationship between Customer and Supplier.  Supplier represents and warrants that it is an independent contractor with no authority to contract for Customer or in any way to bind or to commit Customer to any agreement of any kind or to assume any liabilities of any nature in the name of or on behalf of Customer.  Under no circumstances shall Supplier, or any of its staff, hold itself out as or be considered an agent employee, joint venture, or partner of Customer.  In recognition of Supplier’s status as independent contractor, Customer shall carry no Workers’ Compensation insurance or any health or accident insurance to cover Supplier or Supplier’s agents or staff.  Customer shall not pay any contributions to Social Security, unemployment insurance, federal or state withholding taxes, any other applicable taxes whether federal, state, or local, nor provide any other contributions or benefits which might be expected in an employer-employee relationship.  Neither Supplier nor its staff, shall be eligible for, participate in, or accrue any direct or indirect benefit under any other compensation, benefit, or pension plan of Customer.

19.2
Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of Virginia and the federal laws of the United States of America.  Supplier hereby consents and submits to the jurisdiction and forum of the state and federal courts in the State of Virginia in all questions and controversies arising out of this Agreement. 

19.3
Compliance With Laws; Customer Policies and Procedures.  Both parties agree to comply with all applicable federal, state, and local laws, executive orders and regulations issued, where applicable.  Supplier shall comply with Customer policies and procedures where the same are posted, conveyed, or otherwise made available to Supplier.  Without limiting Supplier’s other obligations of indemnification herein, Supplier shall defend, indemnify, and hold Customer Indemnitees harmless from and against any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or recoverable from Customer, on account of the failure of Supplier to perform its obligations imposed herein.

19.4
Force Majeure.  Neither party shall be liable for delays or any failure to perform under this Agreement due to causes beyond its reasonable control.  Such delays include, but are not limited to, fire, explosion, flood or other natural catastrophe, governmental legislation, acts, orders, or regulation, strikes or labor difficulties, to the extent not occasioned by the fault or negligence of the delayed party.  Any such excuse for delay shall last only as long as the event remains beyond the reasonable control of the delayed party.  However, the delayed party shall use its best efforts to minimize the delays caused by any such event beyond its reasonable control.  The delayed party must notify the other party promptly upon the occurrence of any such event, or performance by the delayed party will not be considered excused pursuant to this Section, and inform the other party of its plans to resume performance.

19.5
Advertising and Publicity.  Supplier shall not use the name of or refer to Customer directly or indirectly in any advertisement, news release, or professional or trade publication without prior written approval from Customer.  Supplier may include Customer on its customer lists and, upon notice and consent, such consent not to be unreasonably withheld, Supplier may use Customer as a reference.  This Section shall survive the termination of this Agreement.

19.6
No Waiver.  The failure of either party at any time to require performance by the other party of any provision of this Agreement shall in no way affect that party's right to enforce such provisions, nor shall the waiver by either party of any breach of any provision of this Agreement be taken or held to be a waiver of any further breach of the same provision.

19.7
Notices.  Any notice given pursuant to this Agreement shall be in writing and shall be given by personal service or by United States certified mail, return receipt requested, postage prepaid to the addresses appearing at the end of this Agreement, or as changed through written notice to the other party.  Notice given by personal service shall be deemed effective on the date it is delivered to the addressee, and notice mailed shall be deemed effective on the third day following its placement in the mail addressed to the addressee.

19.8
Assignment of Agreement.  This Agreement and the obligations of Supplier hereunder are personal to Supplier and its staff.  Neither Supplier nor any successor, receiver, or assignee of Supplier shall directly or indirectly assign this Agreement or the rights or duties created by this Agreement, whether such assignment is effected in connection with a sale of Supplier's assets or stock or through merger, an insolvency proceeding or otherwise, without the prior written consent of Customer.  Customer, at Customer’s sole election, may assign any and all of its rights and obligations under this Agreement to: (a) any affiliate of Customer; or, (b) any company that succeeds to substantially all of Customer's business.

19.9
Entire Agreement.  This Agreement and its attached exhibits, if any, constitute the entire agreement between the parties and supersede any and all previous representations, understandings, discussions, or agreements between Customer and Supplier as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by Customer and Supplier.  Customer and Supplier each acknowledge that it has had the opportunity to review this Agreement with its legal counsel.  From time to time, the parties hereto may execute one or more supplements as exhibits to this Agreement.  Such exhibits, when signed by a representative of each of the parties, shall be incorporated herein and references to particular exhibits herein shall apply to such supplemental exhibits.  Unless expressly provided for in the applicable exhibit, in the event of a conflict between the provisions contained in this Agreement and those contained in any exhibit to this Agreement, the provisions contained in the Agreement, as the case may be, shall prevail. 

19.10
Cumulative Remedies.  All rights and remedies of Customer herein shall be in addition to all other rights and remedies available at law or in equity, including, without limitation, specific performance for the enforcement of this Agreement, and temporary and permanent injunctive relief.

19.11
Counterparts; Facsimile. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same Agreement.  The parties agree that a facsimile signature may substitute for and have the same legal effect as the original signature.

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Effective Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Supplier”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	CUSTOMER

[Notice Address]


	Attention:


EXHIBIT A-___
Supplier’s Training Statement of Work

This Exhibit A - Supplier’s Training Statement of Work shall be incorporated in and governed by the terms of that certain Master Training Services Agreement by and between [CUSTOMER NAME] (“Customer”) and [OTHER PARTY NAME] (“Supplier”) dated [Effective Date], as amended (the “Agreement”). Unless expressly provided for in this Exhibit A, in the event of a conflict between the provisions contained in the Agreement and those contained in this Exhibit A, the provisions contained in the Agreement shall prevail.

	Description of Training:
	

	Name of Instructor(s):
	

	Training Responsibilities, Deliverables, and/or Activities:
	

	Services Fees or Rate:
	

	Training Start Date:
	

	Training End Date:

 
	

	Materials to be Provided by Supplier:
	

	Additional Customer Requirements:
	

	Additional Supplier Requirements:

	


Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Start Date.

	CUSTOMER

(“Customer”)

	[OTHER PARTY NAME]

(“Supplier”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
FOR REFERENCE ONLY
	Name: 
FOR REFERENCE ONLY

	
	

	Title:
FOR REFERENCE ONLY
	Title: 
FOR REFERENCE ONLY

	
	

	Date:

	Date:


	
	


MATERIAL DONATION AGREEMENT
This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [DONOR NAME] (“Donor”), with its principal place of business located at [Donor Address], and [DONEE NAME] (“Donee”), with its principal place of business located at [Donee Address]. Donor and Donee shall be collectively referred to herein as the “Parties,” and individually, a “Party.”
RECITALS

WHEREAS, Donor desires to make a charitable donation, in the form of the material described in Exhibit A (the “Material”); and,
WHEREAS, Donee desires to receive such Material from Donor.
NOW THEREFORE, in consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, the Parties hereby agree as follows.

74. Relinquishment of Title.  Effective upon the removal of the Material from the site(s) of Donor, Donor hereby relinquishes all of Donor's right, title, and interest in and to the Material.

75. Removal of Material.  At a date and time acceptable to Donor, the Material shall be removed, at no expense to Donor, from the site(s) of Donor, such site(s) as further described in Exhibit A.

76. Representations and Warranties by Donor.

76.1 Condition of Material.  At the time of removal of the Material, Donor represents and warrants that it has reasonably ensured that the Material is in, as the case may be, operable, good working condition, or usable condition.
76.2 Hazardous Materials.
76.2.1 Identification of Hazardous Materials.  Donor shall identify on Exhibit A, any Material reasonably known by Donor to contain hazardous materials, as the same are classified by the United States Environmental Protection Agency.

76.2.2 Compliance with United States Environmental Protection Agency Standards.  For Material reasonably known by Donor to contain hazardous materials, Donor represents and warrants that the Material does not violate United States Environmental Protection Agency standards.
76.2.3 Material Containing Polychlorinated Biphenyls (PCBs).  For Material reasonably known by Donor to contains PCBs, Donor represents and warrants that the concentration of PCBs in such Material is less than forty-nine (49) parts per million.

76.3 Clear Title.  Upon transfer of title, Donor represents and warrants that Donor, as final recipient of the Material, shall acquire good and clear title to the Material, free and clear of all liens and encumbrances.

77. Disclaimer of Warranties by Donor.  OTHER THAN THOSE WARRANTIES EXPRESSLY DESCRIBED IN THIS AGREEMENT, DONOR MAKES NO WARRANTIES, EXPRESS OR IMPLIED, WHETHER OF TITLE, MERCHANTABILITY, OR FITNESS FOR ANY PARTICULAR PURPOSE OR USE OR OTHERWISE, ON THE MATERIAL.
78. Handling and Disposal of the Material by Donee.  Donee represents and warrants that any handling or disposal of any of the Material by Donee shall be in a manner that is compliant with the United States’ laws, orders, regulations, and ordinances.  Any costs associated with Donee’s mishandling or improper disposal of any of the Material will be Donee’s responsibility and must be paid by Donee, including all fines or penalties resulting from negligence, lack of knowledge, or precaution by Donee.

79. Release of Liability; Donor Limitation of Liability.  DONEE HEREBY RELEASES AND RELINQUISHES ANY CLAIMS IT MAY HAVE AGAINST DONEE ARISING FROM DONEE’S USE OF THE MATERIAL.  UNDER NO CIRCUMSTANCES WILL DONOR BE LIABLE TO DONEE FOR ANY INDIRECT, INCIDENTAL, SPECIAL, OR CONSEQUENTIAL DAMAGES ARISING OUT OF OR RELATED TO THIS AGREEMENT OR THE MATERIAL.
80. Indemnification of Donor by Donee.  Donee agree to indemnify, defend, and hold Donor, its officers, directors, agents, and employees (a “Donor Indemnitee”) harmless from and against any and all liabilities, damages, losses, expenses, claims, demands, suits, fines, or judgments (collectively “Claims”), including reasonable attorneys' fees, costs, and expenses incidental thereto, which may be suffered by, accrued against, charged to, or recoverable from any Donor Indemnitee, by reason of any Claim arising out of or related to this Agreement or the Material; provided, however, that the foregoing indemnity shall not apply to the extent that the applicable Claim resulted from the acts or omissions of Donor, its officers, directors, agents, or employees.
81. Governing Law; Language.  This Agreement shall be governed by and construed in accordance with the laws of the United States of America and the state of Donor’s principle place of business.  Donee hereby consents and submits to the jurisdiction and forum of the same in all questions and controversies arising out of this Agreement.
82. Counterparts; Facsimile.  This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same Agreement.  The Parties agree that a facsimile signature may substitute for and have the same legal effect as the original signature.

83. Entire Agreement.  This Agreement and its attached exhibit constitute the entire agreement between the Parties and supersede any and all previous representations, understandings, or agreements between the Parties as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by the Parties.

Executed on the dates set forth below by the undersigned authorized representative of Donor and Donee to be effective as of the Effective Date.
	[NAME OF DONOR]

(“Donor”)

	[NAME OF DONEE]

(“Donee”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Donor Signatory Name]
	Name:
[Donee Signatory Name]

	
	

	Title:
[Donor Signatory Title]
	Title:
[Donee Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	[Donor]

[Notice Address]


	Attention:


EXHIBIT A

DESCRIPTION OF MATERIAL


This Exhibit A – Description of Material shall be incorporated herein by reference to and governed by the terms of that certain Material Donation Agreement by and between [Donor Name] (“Donor”) and [Donee Name] (“Donee”) dated [Effective Date] (the “Agreement”). Unless expressly provided for in this Exhibit A, in the event of a conflict between the provisions contained in the Agreement and those contained in this Exhibit A, the provisions contained in the Agreement shall prevail.

[Description, to include hazardous material classification, and site(s) of Material]
	[DONOR NAME]

(“Donor”)

	[DONEE NAME]

(“Donee”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
FOR REFERENCE ONLY
	Name: 
FOR REFERENCE ONLY

	
	

	Title:
FOR REFERENCE ONLY
	Title: 
FOR REFERENCE ONLY

	
	

	Date:

	Date:


	
	


NON-DISCLOSURE AGREEMENT

This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [CUSTOMER NAME] (“Disclosing Party”), with its principal place of business located at [Customer Address], and [OTHER PARTY NAME] (“Receiving Party”), with its principal place of business located at [Other Party Address].

RECITALS

WHEREAS, Disclosing Party agrees to disclose certain of information (“Confidential Information”, as further described herein) to the other party for the purposes of (hereinafter, the following shall be known as the “Purpose”): [NDA Purpose];  

WHEREAS, Receiving Party acknowledges and agrees that no license, expressed or implied, in the Confidential Information is granted other than to use such information in the manner and to the extent authorized by this Agreement, for the Purpose hereunder, and;

WHEREAS, this Agreement supersedes any and all agreements between the parties as to the subject matter hereof.

NOW THEREFORE, in consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, the parties hereby agree as follows:

1.
Term and Termination. This Agreement is legally binding as of the Effective Date, and, unless otherwise terminated by mutual written agreement of the parties, the obligations of the parties hereunder will continue and remain binding  for a period of five (5) years from the Effective Date.

2.
Non-Disclosure of Confidential Information.  Receiving Party acknowledges that it may be exposed to or acquire communication or data of Disclosing Party that is confidential, privileged communication not intended to be disclosed to third parties. 

2.1
Meaning of Confidential Information.  For the purposes of this Agreement, the term “Confidential Information” shall mean all information and documentation of Disclosing Party that:  (a) has been marked "confidential" or with words of similar meaning, at the time of disclosure by such party; (b) if disclosed orally or not marked "confidential" or with words of similar meaning, was subsequently summarized in writing by such party and marked “confidential” or with words of similar meaning;  (c) any Confidential Information derived from information of Disclosing Party; or, (d) with respect to information and documentation of Disclosing Party, whether marked “Confidential” or not, consists of Disclosing Party’s information and documentation included within any of the following categories:  (i) policyholder, payroll account, agent, customer, member, supplier, or contractor lists; (ii) policyholder, payroll account, agent, customer, member, supplier, or contractor information; (iii) information regarding business plans (strategic and tactical) and operations (including performance); (iv) information regarding administrative, financial, or marketing activities; (v) pricing information; (vi) personnel information; (vii) products and/or and services offerings (including specifications and designs); or, (viii) processes (e.g., technical, logistical, and engineering).  The term "Confidential Information" does not include any information or documentation that was: (a) already in the possession of Receiving Party without an obligation of confidentiality; (b) developed independently by Receiving Party as demonstrated by Receiving Party, without violating Disclosing Party’s proprietary rights; (c) obtained from a source other than  Disclosing Party without an obligation of confidentiality; or, (d) publicly available when received, or thereafter became publicly available (other than through any unauthorized disclosure by, through or on behalf of,  Receiving Party).

2.2
Obligation of Confidentiality.  Receiving Party agrees to hold all Confidential Information in strict confidence and not to copy, reproduce, sell, transfer, or otherwise dispose of, give or disclose such Confidential Information to third parties other than employees, agents, or subcontractors of such party who have a need to know in connection with this Agreement or to use such Confidential Information for any purposes whatsoever other than the performance of this Agreement.  Receiving Party agrees to advise its respective employees, agents, and subcontractors of their obligations of confidentiality hereunder and require the same to keep such information confidential.

2.3
Ownership of Confidential Information.  Unless otherwise agreed to by Disclosing Party in writing, the Confidential Information of Disclosing Party will be and remain the property of such party.
2.4
Cooperation to Prevent Disclosure of Confidential Information. Receiving Party shall use its best efforts to assist the other party in identifying and preventing any unauthorized use or disclosure of any Confidential Information. Without limitation of the foregoing, Receiving Party shall advise the other party immediately in the event Receiving Party learns or has reason to believe that any person who has had access to Confidential Information has violated or intends to violate the terms of this Agreement and Receiving Party will cooperate with the other party in seeking injunctive or other equitable relief against any such person.
2.5
Remedies for Breach of Obligation of Confidentiality. Receiving Party acknowledges that the breach of its obligation of confidentiality may give rise to irreparable injury to the other party, which damage may be inadequately compensable in the form of monetary damages.  Accordingly, Disclosing Party may seek and obtain injunctive relief against the breach or threatened breach of the foregoing undertakings, in addition to any other legal remedies which may be available. 

3.
Surrender of Confidential Information Upon Termination.  Upon termination of this Agreement, Receiving Party shall immediately return to Disclosing Party all copies, in whatever form, of any and all Confidential Information received from Disclosing Party, or created or received by Receiving Party on behalf of Disclosing Party, which are in Receiving Party's possession, custody, or control. 

4.
Information Security.  Receiving Party acknowledges that Disclosing Party has implemented an information security program (the Disclosing Party Information Security Program, as the same may be amended) to protect Disclosing Party’s information assets, such information assets as further defined and classified in the Disclosing Party Information Security Program (collectively, the “Protected Data”).  Where Receiving Party has access to the Protected Data, Receiving Party acknowledges and agrees to the following. 

4.1
Undertaking by Receiving Party.  Without limiting Receiving Party’s obligation of confidentiality as further described herein, Receiving Party shall be responsible for establishing and maintaining an information security program that is designed to: (i) ensure the security and confidentiality of the Protected Data; (ii) protect against any anticipated threats or hazards to the security or integrity of the Protected Data; (iii) protect against unauthorized access to or use of the Protected Data;   (iv) ensure the proper disposal of Protected Data; and, (v) ensure that all subcontractors of Receiving Party, if any, comply with all of the foregoing.  In no case shall the safeguards of Receiving Party’s information security program be less stringent than the information security safeguards used by the Disclosing Party Information Security Program as provided by Disclosing Party to Receiving Party for this purpose.  The Disclosing Party Information Security Program is Confidential Information of Disclosing Party. 

4.2
Right of Audit by Disclosing Party.  Disclosing Party shall have the right to review Receiving Party’s information security program from time to time during the term of this Agreement.  During the performance of the Services, on an ongoing basis from time to time and without notice, Disclosing Party, at its own expense, shall be entitled to perform, or to have performed, an on-site audit of Receiving Party’s information security program.  In lieu of an on-site audit, upon request by Disclosing Party, Receiving Party agrees to complete, within forty-five (45 days) of receipt, an audit questionnaire provided by Disclosing Party regarding Receiving Party’s information security program.

4.3
Audit by Receiving Party.  During the term of this Agreement, no less than annually, Receiving Party shall conduct an independent third-party audit of its information security program and provide such audit findings to Disclosing Party.
4.4
Audit Findings. Receiving Party shall implement any required safeguards as identified by Disclosing Party or information security program audits.
4.5
Indemnification by Receiving Party. Without limiting Receiving Party’s other obligations of indemnification herein, Receiving Party shall defend, indemnify, and hold Disclosing Party Indemnitees harmless from and against any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or recoverable from any Disclosing Party Indemnitee, on account of the failure of Receiving Party to perform its obligations imposed herein. 
5.
General.

5.1
Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of New York and the federal laws of the United States of America.  Receiving Party hereby consents and submits to the jurisdiction and forum of the state and federal courts in the State of New York in all questions and controversies arising out of this Agreement.  

5.2
No Waiver.  The failure of either party at any time to require performance by the other party of any provision of this Agreement shall in no way affect that party's right to enforce such provisions, nor shall the waiver by either party of any breach of any provision of this Agreement be taken or held to be a waiver of any further breach of the same provision.

5.3
Notices.  Any notice given pursuant to this Agreement shall be in writing and shall be given by personal service or by United States certified mail, return receipt requested, postage prepaid to the addresses appearing at the end of this Agreement, or as changed through written notice to the other party.  Notice given by personal service shall be deemed effective on the date it is delivered to the addressee, and notice mailed shall be deemed effective on the third day following its placement in the mail addressed to the addressee.

5.4
Assignment of Agreement.  This Agreement and the obligations of the parties hereunder are personal to the parties.  Neither party nor any successor, receiver, or assignee of a party shall directly or indirectly assign this Agreement or the rights or duties created by this Agreement, whether such assignment is effected in connection with a sale of a party's assets or stock or through merger, an insolvency proceeding or otherwise, without the prior written consent of the other party.

5.5
Entire Agreement.  This Agreement constitutes the entire agreement between the parties and supersede any and all previous representations, understandings, discussions, or agreements between the parties as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by the parties.  Each of the parties acknowledge that it has had the opportunity to review this Agreement with its legal counsel.

5.6
Cumulative Remedies.  All rights and remedies of the Disclosing Party herein shall be in addition to all other rights and remedies available at law or in equity, including, without limitation, specific performance for the enforcement of this Agreement, and temporary and permanent injunctive relief.

5.7
Counterparts; Facsimile. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same Agreement.  The parties agree that a facsimile signature may substitute for and have the same legal effect as the original signature.

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Effective Date.

	CUSTOMER

(“Disclosing Party”)

	[OTHER PARTY NAME]

(“Receiving Party”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	CUSTOMER

[Notice Address]


	Attention:


PROPRIETARY WORKS LICENSE AGREEMENT
This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [LICENSOR NAME] (“Licensor”), with its principal place of business located at [Licensor Address], and [LICENSEE NAME] (“Licensee”), with its principal place of business located at [Other Party Address].

RECITALS

WHEREAS, Licensee acknowledges that Licensor is the owner of, or has the right to grant licenses in connection with, certain research materials entitled: [Title of Proprietary Work(s)] (the “Proprietary Works”);

WHEREAS, Licensee acknowledges that Licensor claims copyright of the Proprietary Works;
WHEREAS, Licensee desires to license the Proprietary Works under the terms and conditions herein;

WHEREAS, Licensor agrees to license the Proprietary Works to Licensee for the license fee described herein, if any;
WHEREAS, Licensor and Licensee acknowledge and agree that no license, expressed or implied, in the Proprietary Works is granted other than to use such information in the manner and to the extent authorized by this Agreement; and,
WHEREAS, this Agreement supersedes any and all agreements between Licensor and Licensee as to the subject matter hereof.

NOW THEREFORE, in consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, Licensor and Licensee hereby agree as follows:
84. License Grant.  Licensor hereby grants to Licensee: (1) a non-exclusive and revocable right, license, and privilege to use [Copies] copies of the Proprietary Works for the internal business purposes of Licensee; and, (2) to distribute [Copies] copies of the Proprietary Works.  Licensee shall also have the right to electronically post such Proprietary Works on Licensee’s business Internet site for a period of [Period] from the date of this Agreement.  Licensee agrees that it is prohibited from receiving fees for distribution of the Proprietary Works.

85. Copies.  Licensee agrees that it shall not reproduce the Proprietary Works other than as described herein.  Where Licensee requires additional copies of the Proprietary Works, Licensee agrees that it shall obtain such copies from Licensor at Licensor’s then-current average cost of reproduction and associated handling and shipping charges.  In all cases, Licensee agrees that any copies of the Proprietary Works which it may make or display pursuant to this Agreement shall bear all copyright, trademark, and other proprietary notices included therein by Licensor.

86. Prohibited Uses.  In addition to any other prohibitions hereunder or as prohibited by the U.S. Federal Copyright Act of 1976, Licensee agrees that it shall not:

86.1 display the Proprietary Works publicly, other than as permitted herein;

86.2 create any derivative use of the Proprietary Works;

86.3  archive, republish, or transmit the Proprietary Works;

86.4 sublicense, re-license, rent or lease the Proprietary Works; or,

86.5 ship, transfer, or export the Proprietary Works into any country or use any of the Proprietary Works in any manner prohibited by any export laws, restrictions or regulations
3.
Termination; Surrender of Proprietary Works upon Termination.  The grant of license herein shall immediately terminate upon Licensee’s breach of this Agreement.  Upon termination, Licensee shall immediately return to Licensor all copies, in whatever form, of the Proprietary Works which are in Licensee's possession, custody, or control.

87. Limitation of Liability.  NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY INDIRECT, SPECIAL, AND/OR CONSEQUENTIAL DAMAGES, ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE FOREGOING EXCULPATION OF LIABILITY SHALL NOT APPLY WITH RESPECT TO DAMAGES INCURRED AS A RESULT OF THE GROSS NEGLIGENCE OR WILFULL MISCONDUCT OF A PARTY.  A PARTY SHALL BE LIABLE TO THE OTHER FOR ANY DIRECT DAMAGES ARISING OUT OF OR RELATING TO ITS PERFORMANCE OR FAILURE TO PERFORM UNDER THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE LIABILITY OF Licensor, WHETHER BASED ON AN ACTION OR CLAIM IN CONTRACT, EQUITY, NEGLIGENCE, TORT, OR OTHERWISE FOR ALL EVENTS, ACTS, OR OMISSIONS UNDER THIS AGREEMENT SHALL NOT EXCEED THE LICENSE FEES PAID HEREUNDER, IF ANY.  This Section shall survive the termination of this Agreement.

88. Disclaimer of Warranty.  THE PROPRIETARY WORKS ARE PROVIDED UNDER THIS LICENSE ON AN “AS IS” BASIS, WITHOUT WARRANTY, EITHER EXPRESS OR IMPLIED, INCLUDING, WITHOUT LIMITATION, THE WARRANTIES THAT THE PROPRIETARY WORKS ARE MERCHANTABLE OR FIT FOR A PARTICULAR PURPOSE.  THE ENTIRE RISK AS TO THE QUALITY OF THE PROPRIETRY WORKS IS WITH LICENSOR.  THIS DISCLAIMER OF WARRANTY CONSTITUTES AN ESSENTIAL PART OF THIS LICENSE. 
89. General.
89.1 Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the Commonwealth of Virginia and the federal laws of the United States of America.  Licensee hereby consents and submits to the jurisdiction and forum of the state and federal courts in the Commonwealth of Virginia in all questions and controversies arising out of this Agreement.
89.2 Advertising and Publicity.  Other than to indicate ownership of the Proprietary Works, Licensee shall not use the name of or refer to Licensor directly or indirectly in any advertisement, news release, or professional or trade publication without prior written approval from Licensor.  This Section shall survive the termination of this Agreement.

89.3 No Waiver.  The failure of either party at any time to require performance by the other party of any provision of this Agreement shall in no way affect that party's right to enforce such provisions, nor shall the waiver by either party of any breach of any provision of this Agreement be taken or held to be a waiver of any further breach of the same provision.

89.4 Notices.  Any notice given pursuant to this Agreement shall be in writing and shall be given by personal service or by United States certified mail, return receipt requested, postage prepaid to the addresses appearing at the end of this Agreement, or as changed through written notice to the other party.  Notice given by personal service shall be deemed effective on the date it is delivered to the addressee, and notice mailed shall be deemed effective on the third day following its placement in the mail addressed to the addressee.

89.5 Assignment of Agreement.  This Agreement and the obligations of Licensee hereunder are personal to Licensee and its staff.  Neither Licensee nor any successor, receiver, or assignee of Licensee shall directly or indirectly assign this Agreement or the rights or duties created by this Agreement, whether such assignment is effected in connection with a sale of Licensee's assets or stock or through merger, an insolvency proceeding or otherwise, without the prior written consent of Licensor.  Licensor, at Licensor’s sole election, may assign any and all of its rights and obligations under this Agreement to: (a) any affiliate of Licensor; or, (b) any company that succeeds to substantially all of Licensor's business.

89.6 Entire Agreement.  This Agreement and its attached exhibits, if any, constitute the entire agreement between the parties and supersede any and all previous representations, understandings, discussions, or agreements between Licensor and Licensee as to the subject matter hereof.  This Agreement may only be amended by an instrument in writing signed by Licensor and Licensee.

89.7 Cumulative Remedies.  All rights and remedies of Licensor herein shall be in addition to all other rights and remedies available at law or in equity, including, without limitation, specific performance against Licensee for the enforcement of this Agreement, and temporary and permanent injunctive relief.

Executed on the dates set forth below by the undersigned authorized representative of Licensor and Licensee to be effective as of the Effective Date.
	[LICENSOR NAME]

(“Licensor”)

	[LICENSEE NAME]

(“Licensee”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Licensor Signatory Name]
	Name:
[Licensee Signatory Name]

	
	

	Title:
[Licensor Signatory Title]
	Title:
[Licensee Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	[LICENSOR NAME]

[Notice Address]


	Attention:


SETTLEMENT AGREEMENT AND MUTUAL RELEASE
This agreement ("Agreement") is entered into, to be effective as of [Effective Date] (“Effective Date”), by and between [CUSTOMER NAME] (“Offeror”), with its principal place of business located at [Customer Address], and [OTHER PARTY NAME] (“Offeree”), with its principal place of business located at [Other Party Address].

RECITALS
WHEREAS, Offeror and Offeree are parties (individually, a “Party” and collectively, the “Parties”) to that certain [The Agreement the Dispute Arose Under], effective [Effective Date of Agreement the Dispute Arose Under] (the “[The Agreement the Dispute Arose Under]”);

WHEREAS, disputes have arisen between the Parties under the [The Agreement the Dispute Arose Under], which disputes have resulted in a settlement between the parties; and,

WHEREAS, the Parties desire to fully settle their disputes by entering into this Agreement.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties agree as follows:
90. Final Settlement. This Agreement constitutes the full and final settlement of all disputes between the Parties arising out of or in connection with the [The Agreement the Dispute Arose Under]. 

91. Undertakings by Offeree.  Offeree, on its own behalf and on behalf of its affiliates, parents, subsidiaries, shareholders, officers, directors, employees, agents, attorneys, predecessors, successors, and assigns, hereby completely releases and forever discharges Offeror and Offeror’s affiliates, parents, subsidiaries, officers, directors, employees, agents, attorneys, predecessors, successors, and assigns from any and all claims, rights, demands, actions, obligations, liabilities, and causes of action of every kind and character, known or unknown, mature or unmatured, arising in connection with the [The Agreement the Dispute Arose Under], whether based in law or in equity, including, without limitation, those based in tort, express or implied contract, or any international, federal, state, or local law, statute, or regulation.

92. Undertakings by Offeror.  Offeror, on its own behalf and on behalf of its affiliates, parents, subsidiaries, officers, directors, employees, agents, attorneys, predecessors, successors, and assigns, hereby completely releases and forever discharges Offeree and Offeree’s affiliates, parents, subsidiaries, shareholders, officers, directors, employees, agents, attorneys, predecessors, successors, and assigns from any and all claims, rights, demands, actions, obligations, liabilities, and causes of action of every kind and character, known or unknown, mature or unmatured, arising in connection with the [The Agreement the Dispute Arose Under], whether based in law or in equity, including, without limitation, those based in tort, express or implied contract, or any international, federal, state, or local law, statute, or regulation.  Concurrent with the execution of this Agreement, Offeror shall pay to Offeree, the receipt of which is hereby acknowledged, the sum of [Settlement Amount].

93. No Admission of Liability. This Agreement does not and shall not constitute an admission or acknowledgement of fault, wrongdoing, or liability by either Party.

94. Confidential Agreement.  This Agreement and its terms are confidential.  The Parties shall neither discuss the terms of this Agreement with, nor disclose this Agreement to, any person or organization, except as required by law or lawful court order. Notwithstanding the foregoing, each Party may discuss this Agreement with, and disclose all or any portion of this Agreement to, its legal and financial advisors. As a condition of such disclosure, each Party shall first advise such legal and financial advisors of the confidential nature of this Agreement and shall not disclose all or any portion of this Agreement with the legal or financial advisor without such advisor first agreeing to be bound by these confidentiality terms.  

95. No Disparagement.  Each Party shall refrain from any and all communication that would portray the other Party in an adverse light or disparage the other Party.

96. Legal Representation.  Each Party acknowledges that it is represented by legal counsel and has received legal advice concerning this Agreement prior to execution of it.  Each Party acknowledges that it has had a sufficient amount of time to consider the terms of this Agreement, confer with its legal counsel, and is voluntarily entering into this Agreement.

97. Mutual Drafting.  Both Parties have cooperated and participated in the drafting and preparation of this Agreement.  In any construction of this Agreement, the Agreement shall not be construed against any Party on the basis that such Party was the drafter.

98. Further Assurances.  Each Party agrees to execute and deliver any additional papers, documents and other assurances, and take such other acts that are reasonably necessary to carry out the intent of this Agreement.

99. Entire Agreement.  This Agreement constitutes the entire agreement and understanding of the Parties and supersedes all prior negotiations, understandings, and agreements, proposed or otherwise, written or oral, concerning the subject matter hereof.  Furthermore, no modification of this Agreement shall be binding unless in writing signed by each of the Parties.

100. Governing Law.  This Agreement shall be governed by and construed in accordance with the laws of the State of Virginia and the federal laws of the United States of America.  Supplier hereby consents and submits to the jurisdiction and forum of the state and federal courts in the State of Virginia in all questions and controversies arising out of this Agreement.

101. Counterparts; Facsimile.  This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same Agreement.  The Parties agree that a facsimile signature may substitute for and have the same legal effect as the original signature.

102. Breach.  If any claim, action, or proceeding is threatened or brought by a Party in breach of this Agreement, such Party immediately shall relinquish all consideration received under this Agreement, and shall pay reasonable attorney fees and all other reasonable costs incurred as a result of such breach.

103. Attorney Fees.  If any action or proceeding be brought by either Party to enforce this Agreement or any provision hereof, the prevailing Party in any such action or proceeding shall be entitled to recover, in addition to any other relief, reasonable attorney fees, costs, and expenses. 

104. Notices.  Any notice given pursuant to this Agreement shall be in writing and shall be given by personal service or by United States certified mail, return receipt requested, postage prepaid to the addresses appearing at the end of this Agreement, or as changed through written notice to the other party.  Notice given by personal service shall be deemed effective on the date it is delivered to the addressee, and notice mailed shall be deemed effective on the third day following its placement in the mail addressed to the addressee.

105. Authorized Signatories.  The signatories below represent that they have the authority to execute this Agreement.

Executed on the dates set forth below by the undersigned authorized representatives of the parties to be effective as of the Effective Date.

	CUSTOMER

(“Offeror”)

	[OTHER PARTY NAME]

(“Offeree”)



	
	

	By: __________________________________
	By:  ________________________________________ 

	
	

	Name:
[Customer Signatory Name]
	Name:
[Other Party Signatory Name]

	
	

	Title:
[Customer Signatory Title]
	Title:
[Other Party Signatory Title]     

	
	

	Date:
	Date:

	
	

	
	

	Address for Notice:
	Address for Notice:

	CUSTOMER

[Notice Address]


	Attention:
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